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PREFACE

This report was written for a very specialized audienceÑindividuals considering
the passage or amendment of charter school legislation, including: state
legislators; policymakers in state education agencies; and the legislative staffs of
such interest groups as teachers unions, parent-teacher associations, business
groups involved in public education, and state associations of superintendents
and school board members. Charter school applicants and operators may profit
from the report's discussion of issues affecting a school's autonomy and
accountability, but the report is intended to analyze and improve charter school
legislation.

The research on which this report is based was funded by the New American
Schools Development Corporation (NASDC) and The RAND Institute for
Education and Training (IET) project on School Reform Strategy, a systems
analysis of innovation in the governance of public education.
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SUMMARY

This report analyzes state statutes authorizing a new approach to the
organization of primary and secondary education in the public sectorÑthe
"outcome-based," "contract," or, as it is now commonly called, "charter" school.
This approach has been motivated by a belief that the statutory framework of the
traditional system of public schools impedes the delivery of high quality
educational services to the nation's children. In the traditional school system,
individual schools have no independent significance; they are merely
administrative units of a larger education agencyÑthe school district. The
individual school is not the master of its fate. Critical decisions affecting its
performance, including curriculum, pedagogy, personnel, and budgeting, are
made by centralized state and district education bureaucracies, or result from
collective bargaining agreements between local school boards and public sector
labor unions for the entire school district. It is not reasonable to hold individual
schools accountable for educational outcomes because the traditional system
was not designed to foster initiative or responsibility at their level. At the same
time, centralized decision processes tend to result in uniform policies that do not
meet the particular needs of specific schools and student groups.

Charter school statutes create an alternative legal framework for the formation of
public schools. They are intended to place more of the responsibility for
educational outcomes and the control of key decisions with individual schools.
Charter school legislation permits a state education agency (e.g., a local school
board, the state board of education, or a state university) to grant an individual
public school some degree of autonomy from central control over critical
decisions affecting the school's performance, in return for the school's
acceptance of some degree of accountability for educational results. The
expectation is that this "system of schools" will be more responsive to children's
educational needs than the traditional school system. Charter schools compete
directly with district-run schools for public school students and public school
funding. The competition is intended to raise the quality of public education
overall.

The essential features of this new school system were first established in
Minnesota. In 1991, that state adopted a statute allowing the formation of public
schools that would be given autonomy from most forms of state and district
control in return for accepting accountability to a local school board for the
educational outcomes of their students. The precise nature of this "basic
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bargain" between the individual school and the district was to be negotiated
between the charter school and the school board, and embodied in a contract.
Although not described as such, the arrangement was in effect chartered by the
state, as the school board was required to receive approval for the contractual
terms it would agree to from the state board of education.

PURPOSE AND APPROACH

Since passage of the Minnesota initiative, similar proposals have been
introduced in at least 15 states. By the middle of 1994, charter school legislation
was on the books in Arizona, California, Colorado, Georgia, Kansas,
Massachusetts, Minnesota, Missouri, Michigan, New Mexico, and Wisconsin.
Each state has dealt with the details of the basic bargain of autonomy for
accountability differently.

This report provides a comparative assessment of the 11 charter school statutes
noted above. It addresses four overarching questions:

¥ What is the basic intent of charter school statutes?

¥ What provisions have legislatures adopted to realize this intent?

¥ What kinds of tensions appear among the different provisions?

¥ How should a model statute attempt to resolve these tensions?

First, the report examines the expressions of legislative intent included in many of
the charter school statutes. Of particular interest is the extent to which
legislatures emphasize the autonomy or the accountability of charter schools.
Next, the more salient features of charter school legislation are discussed. The
various statutory provisions are compared and ranked in terms of the extent to
which they support the objectives of individual school autonomy and
accountability. The report then analyzes some of the tensions between
autonomy and accountability, and discusses key issues legislators must resolve
as they draft specific charter school provisions. The report also addresses
potential tensions between charter school autonomy and the values of public
education embodied in state and federal constitutional law, including the
responsibility of state government to provide educational opportunities for its
children, the prohibition on religious education, and the concept of public
schooling as an entitlement. Finally, the paper discusses key provisions of a
proposed draft model statute developed in the course of this study.
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It is still too early to prove or disprove the basic proposition embodied in the
charter school conceptÑthat a system of independent public schools, given
freedom from central direction and control in matters of curriculum, instruction,
budgeting, and personnel, and held accountable for student outcomes, will
improve student performance. However, it is not too early to examine how states
prepare to test that proposition by analyzing how they have crafted their charter
school legislation.

The author has often heard his colleagues remark that the devil of education
reform lies in the details. This report is about those details. Moreover, this report
is intended for a specialized audience interested in those detailsÑindividuals
considering the passage or amendment of charter school legislation. For these
reasons, this summary is intended to serve primarily as a road map to the report.

THE BASIC BARGAIN: AUTONOMY FOR ACCOUNTABILITY

Every charter school statute embodies a legislature's intent to give school
organizers a relatively free hand in managing individual schools in return for
accepting increased responsibility for student performance. This is the "basic
bargain" of charter school legislation: autonomy for accountability.

School Autonomy

The extent to which an individual charter school is autonomous is a function of
legislative decisions in three areas: (1) the nature and scope of the school's
independent operation, including its legal status, self-governance, and freedom
to make budgetary and personnel policies; (2) the process of becoming a charter
school; and (3) the procedure for reviewing or revoking a school's charter.

The charter school statutes express the autonomy side of the basic bargain in
what might be called "strong" and "weak" forms. The strong bargain emphasizes
school independence. The California legislation provides one example of this
approach. It states the legislature's intent Òto establish and maintain schools that
operate independently from the existing school district.Ó Provisions found in
other states' statutes that afford strong autonomy include mandates for
budgetary, personnel, and curricular independence from state and local entities.

The weak bargain offers a more narrow measure of self-government. For instance,
the New Mexico statute expresses the legislature's purpose "to enable individual
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schools to restructure their educational curriculum to encourage the use of
different and innovative teaching methods and to enable individual schools to be
responsible for site-based budgeting and expenditures," but the schools remain
part of the local district and under the control of the local school board. The
weak form may also include restrictions on the process of becoming a charter
school, limitations on the term of the charter, and provisions for revoking the
charter on the basis of subjective judgments.

School Accountability

Along with the legislatureÕs grant of autonomy to the charter school comes the
requirement that the school assume accountability for student performance. An
analysis of accountability examines the nature of the school's responsibility to
the public and the means by which the school's obligations are monitored and
enforced. Accountability is affected by provisions in three areas: (1) the process
of becoming a charter school; (2) the monitoring of a school's ongoing
operations; and (3) the possibility of charter revocation and renewal.

Statutes encompass a number of measures to foster charter school
accountability. The major areas include:

¥ requiring explanations of the school's proposed educational
program, including curriculum and instructional strategies;

¥ requiring demonstrations of community support for a proposed
school;

¥ setting goals for student and school achievement by specifying
educational outcomes, performance measures, and means of
accounting for performance;

¥ requiring formal descriptions of the proposed school's plans and
policies governing such areas as financing and programs,
admissions, discipline, legal liability and insurance coverage, and
health and safety;

¥ monitoring school operations through requirements for annual
reports and state agency reports; and

¥ limiting the duration of charters and providing conditions for the
renewal and possible revocation of charters.

TENSIONS AMONG THE GOALS OF CHARTER STATUTES
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Conflicts between the autonomy and accountability aspects of charter school
statutes are noted throughout the report. Every statute handles these tensions
differently, in some cases erring on the side of accountability, in others favoring
autonomy. It is possible to devise charter school statutes that emphasize
accountability to the point where the school lacks effective control of its
educational program. It is also possible to grant the charter school so much
freedom that it cannot be held accountable for its operation. Charter school
autonomy is compromised to the extent that statutes allow approving authorities
to deny charters at their discretion, although the exercise of such discretion
clearly makes the schools highly responsive (i.e., "accountable" to approving
authorities). Charter school accountability is compromised to the extent that
statutes fail to define clear standards of school performance in the area of
educational outcomes, although the lack of such standards clearly expands the
scope of a charter school's freedom from outside interference (i.e., its autonomy).

Charter school legislation should create a workable mix of accountability and
autonomy that encourages the development of a more effective public school
system. This report explores tensions between the autonomy and accountability
sides of the basic bargain embodied in the charter school statutes, as well as the
tensions between autonomy and the values of public education. The objective is
not only to describe these conflicts, but to suggest how balances between these
sometimes competing values might be embodied in future charter school
statutes.

Autonomy vs. Accountability

Underlying the proposed resolutions of the conflict between autonomy and
accountability is an assessment that the best method for arriving at the correct
balance between these values in any provision of a charter school statute is to
judge each value (as reflected in the provision) in terms of its effect on the other
value. Provisions should provide levels of autonomy sufficient to hold the
school accountable for educational results. They should also provide levels of
accountability that do not unnecessarily constrain the school's ability to control
decisions of fundamental importance to its success or failure.

The report's comparative analysis of charter school legislation highlights those
statutory provisions where tensions between the goals of autonomy and
accountability are most likely to surface. The provisions of greatest interest
include those dealing with:

¥ the approval of a charter school contract;
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¥ the description of a charter school's approach to self-governance;

¥ the use of state-mandated performance standards and tests;

¥ the extent of district oversight of school finances; and

¥ duration of the contract and the criteria for charter renewal and revocation.

Approval of a Charter School Contract. Perhaps the most subtle influence on
autonomy and accountability appears in provisions dealing with the approval
process. On one hand, the need for accountability justifies subjecting charter
school applications to close scrutiny. On the other hand, the scope of
negotiation between applicant schools and government bodies responsible for
approving charter school applicationsÑlocal school boards in most statutesÑis
quite broad and tends to favor the approving authority, particularly where an
appeals process is lacking. In all charter school statutes, approving authorities
are empowered to exercise considerable discretion and employ subjective criteria
in deciding whether or not to grant a charter. This bargaining leverage may force
applicants to yield on contractual provisions that affect the charter school's
operational independence (i.e., its control over curriculum, budgeting, personnel,
and other key decisions affecting its prospect of success). Accountability would
be served equally well if approving authorities were obligated to approve an
application that conformed to a set of objective statutory requirements, and
autonomy would not be jeopardized.

Charter School Self-Governance. The public has a right to understand how
important decisions concerning curriculum, budgets, hiring, etc. will be made by
a charter school, and to be confident that such decisions will not be subject to
arbitrary or ad hoc processes. Requiring that charter school proposals describe a
school's decisionmaking process promotes accountability, but specifying the
content of that process can threaten autonomy. For example, several statutes
require certified teachers to constitute a majority of the charter school's
decisionmaking body. This requirement narrows the range of acceptable charter
school proposals to those teachers are willing to promote.

By requiring charter schools to establish themselves under a state's non-profit or
business corporation statutes, ad hoc and arbitrary decision processes will be
avoided, and clear lines of authority maintained. Approving authorities are
afforded an unambiguous benchmark for the charter school's subsequent
compliance with the decisionmaking terms of its charter. At the same time, these
statues are flexible enough to accommodate a wide range of decisionmaking
arrangements, and a substantial body of law exists from which to draw guidance
in making subsequent decisions on the school's ongoing operations.
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The Use of State-Mandated Student Performance Standards. Charter school
advocates believe they can improve on the traditional school system's
educational outcomes. Accountability demands some means of measuring the
performance of students educated at charter schools and comparing it with the
performance of students in other public schools. But if the tests are designed in
such a way that they dictate what, when, and how a student must be taught, the
charter school's autonomy will be limited. One means of managing this tension
between accountability and autonomy would be to allow the charter school to
pick from an array of standards and tests approved by the state board of
education or even by the legislature. A reasonably broad array of standards and
tests would give school designers greater autonomy in determining their school's
educational program and maintaining the school's accountability for student
achievement.

Local School District Oversight of Charter School Finances. Requiring charter
schools to submit their planning budget to an approving authority prior to
approval of their contract supports the approving authority's ability to judge the
economic viability of the proposed school and the financial planning skills of the
applicants. On the other hand, requiring the charter school to submit its annual
budget to a school board for approval severely undermines school autonomy.
This approach to fiscal accountability promotes micro-management of the charter
school's educational program by the approving authority and threatens charter
school managers with the very rules and regulations that are alleged to strangle
reform within the traditional school system. Rather than requiring charter schools
to submit their annual budget to a government agency, they could be obligated
to provide it to the public and the press for comment at an open meeting of the
school's governing body. This exposure will promote the kind of public debate
and interest on which accountability should rest, without unduly jeopardizing
the charter schoolÕs ability to devise the educational program for which it
proposes to be held accountable.

Contract Duration, Revocation, and Renewal. Most charter school statutes
prohibit contracts of more than three or five years. Limiting the duration of a
charter school's contract promotes accountability but constrains autonomy. By
establishing a certain date when the organizer's right to run a charter school will
terminate, unless the approving authority takes a positive action to renew the
charter school contract, organizers are given a very strong incentive to meet their
contractual obligations. A short contract period, however, may induce caution
on the part of school organizers, as well as approving authorities, and discourage
"risky" innovative designs. As a result, the schools that are approved and do
succeed may not depart too far from tradition in either their pedagogy or their
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real autonomy from local school authorities. The actual autonomy of such charter
schools is arguably illusory.

The right of an approving authority to revoke a contract on the basis of
subjective criteria creates similar problems. If a contract can be terminated
despite adherence to the terms of the agreement and without any legal violations,
the school is at a serious disadvantage in its relationship with the approving
authority. This pressure may influence the school to conform to traditional norms
of public schooling and can affect the content of day-to-day interactions
between the school and the approving authority in ways that limit the schoolÕs
autonomy. If instead, retention of a charter school's contract is based on
achieving objective student performance standards, observing the law, and
regular audits, the school can be held responsible for its performance without
jeopardizing the authority granted to the school to take actions to achieve those
results. Such an approach would allow charter school contracts of indefinite
duration, promoting both autonomy and accountability.

Autonomy vs. the Values of Public Education

To the extent that charter school advocates accept accountability for purposes
other than assuring educational results and financial responsibility, they tend to
emphasize the need for charter schools to operate as public schools, in
conformity with the values of public education embodied in the federal and state
constitutions. In order to balance autonomy with the values of public education
in charter school legislation, the values must first be distinguished from the
means traditionally chosen by the legislature to further those values. The values
must be maintained, but the means of institutionalizing those values can change.

Today's institutions of public elementary and secondary education are deeply
entrenched in American public life and our collective memory. Those values
include schools that do not teach religion, are operated directly by local agencies
of state government, are managed by boards of education on a not-for-profit
basis, maintain open admissions for most students living in the same
neighborhood (and exceptions to that general rule only for especially
disadvantaged or gifted students), are staffed by public employees (who are
often represented by unions on a district-wide basis), and employ teachers who
hold state licenses certifying their qualification to teach. These characteristics
collectively constitute the traditional public school system.

A review of the legal literature on public education suggests that three values of
constitutional significance are central to public schooling. The first is that by
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creating a public system of schools which all children may attend, the state vests
children with an entitlement to that education. Moreover, every child is entitled
to equal access to equal educational opportunities. The second fundamental
value of public education is that it is a responsibility of state government. Private
persons may not interfere with the provision of government services. Thus,
absent explicit authorization by the legislature, public school teachers may not
strike. And because public education is a government responsibility, public
school teachers are government employees, with all the rights and
responsibilities of such employees granted by the state legislature. The third
value is that public schools may not teach religion.

Once the values of public education are separated from the means of public
education, it should become apparent that it may be possible to create new
institutions of public schooling that are consistent with those values and the
objective of charter school autonomy. The traditional system of public schools is
not necessarily the only legitimate means of organization. No autonomy should
be granted to individual charter schools that undermine the three basic values of
public education discussed above, and as long as the autonomy granted does
not impinge on the values of public education, it should not be barred.

The charter school statutes examined in this report generally support the notion
that charter schools are public schools promoting the values of public education.
Nevertheless, the goal of autonomy is occasionally in tension with those values.
These tensions are most apparent in statutory provisions restricting the
affiliation of charter schools with private schools and for-profit institutions, and
in provisions regarding student admissions policies, labor relations, and teacher
certification.

Private School and For-Profit Affiliation. Charter school advocates generally
see no necessary contradiction between public education and private or for-
profit charter schools. Nevertheless, few charter school statutes allow existing
private schools to become charter schools or for charter schools to be run on a
for-profit basis. However, if the private school seeking charter status must
adhere to the same requirements as any other charter school and receives no
more than any other public school in the way of payment for each student, the
arguments against private schools have little merit. If all public school students
are eligible to attend the converted private school and the possibility of over-
enrollment is handled through an admissions lottery, the public in general will
benefit regardless of any special benefits received by the schoolÕs students.
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Traditional public schools are not profit-making institutions and there is some
concern that if charter schools are allowed to make a profit, students will be
short-changed or the public will be paying more than it should. This fear appears
to be unfounded. If a charter school is able to meet its contractual obligations
while providing an educational environment students enjoy, and is operated on
the basis of open admissions and at a per pupil cost no higher than a school run
by the local school district, it is difficult to see how the public would be ill-
served. Indeed, the profit incentive may generate efficiencies at charter schools
that could pressure the traditional public school system to follow suitÑan
outcome of some benefit to the taxpayer.

Admissions Policy. A distinguishing feature of public schooling is open
admissions. The public expects that, aside from a few exceptional schools for the
gifted or the disadvantaged, public schools are for mainstream students;
attendance at these schools will be open to all students, and, regardless of the
school (at least within any given district), students will receive an education of
comparable value.

These expectations sometimes translate into statutory provisions that prohibit
charter schools from limiting admissions on any basis. Many statutes prohibit a
charter school from restricting admissions on the grounds of achievement or
affinity. There seems to be a fear that these criteria will permit wealthy,
sophisticated segments of the public to secede from the school system, leaving
"rump" school districts with the overhead of central bureaucracies and services,
the most problematic students, and inadequate resources.

Of course, certain forms of discrimination, such as those based on race or
ethnicity, are unconstitutional. However, restrictions on student admissions are
not per se violations of the values of public education reflected in state and
federal constitutions, which is why traditional public school systems are already
able to establish special schools for gifted students. Moreover, provisions
prohibiting any restriction on admissions can undermine school autonomy. A
charter school proposal built around language, arts, or athletics; group or
interdisciplinary teaching; or a merger of students from different grades into a
single class is designed to succeed with students who are compatible with that
approach. Such schools may not succeed if they cannot exclude students who
do not fit the given description. The result of statutory prohibitions on any
restrictions in admissions criteria may be that the schools serving mainstream
students are not easily distinguished from traditional schools operating as part
of the district because they are forced to educate some mythical "normal" or
"typical" student. In a practical sense, this places a limit on the autonomy of
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charter schools unable to depart significantly from the curriculum or organization
of traditional schools.

Restrictions on admissions are far more objectionable on the basis of
accountability for student outcomes and educational performance. Restrictions
on admission based on academic ability create an unfair advantage for charter
schools by permitting them to screen out less capable students that traditional
public schools must accept. It should be no surprise if charter schools with such
an admissions program perform better than their traditional counterparts. This
suggests a distinction between discrimination on the basis of affinity with a
particular program and discrimination on the basis of ability. While open
admissions is desirable to prevent students from being screened out in such a
way as to skew a charter school's performance in comparison with traditional
schools, a charter school should be able to condition continued enrollment on
the maintenance of reasonable affinity standards.

A different type of provision sometimes found in charter school statutes
incorporates a bias in favor of approving schools designed to admit and serve
"at-risk" students. Particularly where the legislation sets a cap on the number of
charter schools, as most statutes do, this bias works to the detriment of
mainstream charter school options. This bias undermines the autonomy objective
because it tends to marginalize the charter school concept. A basic objective of
charter school legislation is to challenge the public school system's operation of
schools for mainstream students. School districts are already relatively willing to
establish special programs that separate disadvantaged or problem students from
the mainstream. In a practical sense, the autonomy of charter schools is
constrained to the extent that the option is confined to educational programs
aimed at students not served by traditional schools. The bias also suggests an
attitude that runs counter to the public expectation that public schools are
generally intended for mainstream students. By implying that charter schools
should be considered special schools, provisions favoring schools for at-risk
students deny educational opportunities to mainstream students who constitute
the principal object of the public school system. In this respect, the bias
undermines the concept of open admissions which constitutes a basic value of
public education. Thus, from the standpoint of charter school autonomy and the
values of public education, provisions incorporating a bias in favor of the
approval of charters for schools designed to admit and serve "at-risk" students
are unwarranted.  

Labor Relations. In the public mind, public institutions are staffed by public
employees. These employees owe the public certain obligations. For example, in
most states, public employees do not have the right to disrupt the government's
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delivery of public services by resorting to strikes. In return, public employees
receive certain assurances from the government, most importantly, the treatment
of their jobs as entitlements subject to certain constitutional protections. In
addition, public employees, including public school teachers, often have
collective bargaining rights under state statutes governing public sector labor
relations. Even where public employees do not have such rights, their salaries are
often based largely on tenure and their positions protected according to
seniority. In states permitting collective bargaining in public education, teachers
negotiate with school authorities over wages, working conditions, and terms of
employment on a district-wide basis.

Several of these features of public employment present obstacles to the
autonomy of an individual charter school and particularly its managers. Schools
responsible for student performance rather than educational inputsÑschools
whose very survival depends on producing results rather than following
procedures specified by the stateÑmust be able to reflect those requirements
and incentives in the workplace. Management needs to be able to employ,
advance, remove, and compensate teachers on the basis of competence rather
than seniority. Unique schools residing within the physical confines of a school
district should not be subject to the requirements of district-wide collective
bargaining, and teachers in the school should be free to negotiate directly with
their school managers. In the end, this last point is the most important. Whether
they are treated as public employees working in the public schools, or as private
employees working for an entity providing public education (e.g., open
admissions, no tuition), charter school managers should be able to negotiate with
the schools' teachers independently of the local school district.  

Teacher Certification. To charter school advocates, teacher certification
requirements represent precisely the kind of regulation charter school legislation
is designed to avoid. A school whose students perform according to contractual
standards should not be questioned about the educational qualifications of its
teachers. A school whose students fall below those standards should lose its
contract. On the other hand, the public officials responsible for approving charter
school applications have a right to take into account the educational credentials
or potential of the teaching staff proposed by the charter school applicant. An
approving authority should be able to consider the number of certified teachers
in a proposed charter school, but the fact that uncertified teachers will be
employed at the proposed school should not automatically bar approval of a
contract.

AN APPROACH TO A MODEL CHARTER SCHOOL STATUTE
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This report concludes by presenting a model school statute. The model statuteÕs
guiding assumption is the need to balance the goals of autonomy and
accountability while maintaining the core values of public education. Drawing on
what the comparative analysis suggests is best in the existing charter school
statutes, the model statute attempts to mitigate the tensions between autonomy
and accountability, and between autonomy and the values of public education.

The analysis also suggests that the best strategy for balancing the different
goals is to foster a high degree of operational autonomy conditioned on explicit,
specific, and objective accountability standards. A persistent difficulty in much
of the present legislation is the vagueness of accountability standards and the
consequent granting of broad discretion to state and local authorities who can
ultimately approve charter schools and then evaluate their performance
according to subjective criteria. This broad discretion and the right to use
subjective criteria tends to erode autonomy, which in turn can limit a charter
school's ability to innovate and succeed.

The model statute embodies these principles in addressing the following areas:

¥ the legislature's intent in passing the statute;

¥ the scope of a charter school's autonomy;

¥ the process of applying for and approving a charter school;

¥ the process of renewing and revoking a school's charter.

Legislative Intent

The model statute promotes two fundamental objectives: First, to improve
educational opportunities for students by increasing the number and types of
public schools in their school district or state, and giving parents and students
the ability to make choices among public school options based on the
performance of individual schools; and second, to increase school's
accountability for educational outcomes. The model statute offers a ÒstrongÓ
version of the basic bargain of autonomy for accountability. This features
provisions to:

¥ create charters of indefinite duration;

¥ state explicitly that charter schools are ÒpublicÓ schools, required to
have open admissions, tuition-free attendance, and a non-religious
course of study;
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¥ specify that charter schools are an innovation, not an experiment,
created to foster real competition with centrally run district schools in
order to improve the general level of public education throughout the
state.

Scope of Charter School Autonomy

In order to grant as much autonomy as possible, consistent with the values of
accountability and public education, the model statute creates charter schools
that are independent entities in control of key decisions affecting their prospect
of success. To accomplish this, the model includes provisions in several areas:

¥ A charter school is a public agency that sets its own budget, controls
its personnel and the implementation of its approved educational
program, and receives other essential supporting powers, such as the
right to contract for goods and services and the right to acquire
property. A charter school is managed by a board of directors, who
are public agents for the purpose of managing the school.

¥ A charter school is exempt from all state and local regulations except
those stated elsewhere in the charter school statute.

¥ The only restrictions placed on the charter school are those
preserving the core values of public schooling.

¥ In the area of labor relations, charter schools are freed from
requirements to negotiate with district-wide teachers unions.

¥ To attract the support and participation of career teachers, the model
statute provides a measure of job security to any teacher wishing (a)
to leave a school converting to charter status in that district, or (b)
to return to the district-run school system after working in a charter
school. For the same reasons, teachers in charter schools are
covered by the state retirement system.

¥ Teacher certification is handled in one of two ways. The preferred
provision permits charter school managers to hire uncertified
personnel for teaching positions. In those states where it is
necessary for passage of the charter school legislation, the statute
requires charter schools to hire certified teachers.

The Application and Approval Process
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The approval process contained in the model statute is intended to provide
objective standards for applications and their approval.

Application Process. Applicants must identify and describe themselves in detail
in their application to an agency of state government authorized to grant
charters. Applicants must include information about the form of organization
proposed for the school; the proposed educational program; the performance
standards the school is prepared to meet; the means of assessing school
performance; the proposed financial plan for the school; and proposed plans to
meet insurance, student discipline, and health and safety requirements.
Specifically, applicants must address the following issues:

¥ Student performance standards. Two alternative provisions are
contained in the model statute. The first requires applicants to
choose from a list of standards (and complementary means of
assessing each performance standard) contained in the statute or
identified by a state education authority. The second alternative
assumes a single set of student performance standards established
by a state education agency that will apply to every student in the
public schools. The single set may discourage certain charter school
applicants with otherwise viable educational programs, but it would
be easier to manage. Charter school applicants must also explain how
the means of assessing student performance will be employed, and if
the assessment identifies students performing below the chosen
performance standard, how the school plans to respond.

¥ School performance standards. The model statute contains three
possible provisions dealing with how a charter school's performance
will be assessed. Option A has a set of standards written into the
statute from which the applicant can choose. Option B allows the
applicant to choose from a list of standards established by a state
education authority. And Option C combines the two approaches,
writing some standards into the statute, but allowing the school
board to maintain a supplemental list.

¥ Economic viability. The model statute requires the applicant to
demonstrate that the proposed charter school is economically viable.
The charter school is more than an alternative educational program; it
is an independent economic entity. Applicants should be required to
demonstrate a keen awareness of this fact from the outset. The most
important aspects of this requirement are the presentation of a
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multiyear budget and description of the contracts essential to start
and operate the charter school. Applicants must also describe the
management and audit procedures to help assure that the school's
organizers will meet their fiduciary duties to taxpayers and parents.

¥ Legal liability. Charter school applicants are required to clarify the
school's potential legal liability, based on the school's legal status
and an analysis of the particularities of the educational program,
facilities, transportation, and contractual arrangements that
constitute the school.

¥ Health and safety issues. Schools also have a legal obligation to
protect the health and safety of students, employees, and visitors at
the school or under the supervision of school personnel. The model
statute requires that charter school applicants explain how they
propose to meet these obligations. Like many of the other provisions
in this section, this requirement is intended to force the applicant to
demonstrate competence across the full range of management issues
related to the operation of an independent school.

¥ Teacher and parent support for charter approval. This provision
concerns only public schools operated by the district that seek
conversion to charter school status. It requires that supermajorities
of teachers and parents with children attending the school vote in
favor of conversion, provides for a means of giving public notice,
and establishes that the charter school application must contain
evidence of the favorable votes.

¥ State assistance. The model statute assures that the charter school
alternative will become known to potential organizers and parents,
and that some form of technical assistance will be made available to
potential organizers. A state agency is given responsibility and
authority to widely disseminate information about the program. In
addition, the state agency is required to assist school organizers in
drawing up their applications.

Approval Process. Under the model statute, an application approved by an
appropriate agency of state government becomes the charter governing the
school's operation. Furthermore, the charter incorporates the terms of the charter
school statute itself. The model statute also requires that modifications to the
charter be made according to the procedure established in this section. As noted
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below, this process places the initiative for changes in a charter squarely in the
hands of the school, except to the extent that changes are initiated to avoid
charter revocation.

A fundamental goal of the model statute is to make approval of charter school
applications subject to an objective process. This section of the statute is
intended to limit the discretion contained in most state charter school statutes
that allow approving authorities to deny applications even in cases where
applicants meet the specific statutory requirements for charter school status.
Because a great deal of discretion has been removed, the model statute contains
no strong preference as to the approval process, beyond the general
requirements of providing interested parties with notice that an application has
been received and will be considered by the approving authority at a public
hearing where the applicant and interested parties have a right to be heard,
establishing a clear timeline within which a decision must be rendered, and
offering an applicant more than one chance to gain approval.

The section also calls for the creation of an accountability committee to assist
the approving authority in its approval and oversight functions. The government
authorities most likely to be given the power to grant charters are education
agencies, particularly local school boards and state boards of education. These
agencies' decisionmakers are likely to have only limited expertise in legal,
financial, insurance, business planning, and other matters relevant to a new
institution of public education. The accountability committee is intended to serve
as a source of specialized expertise in charter schools. The statute is silent as to
the size or membership of the committee, leaving it to the discretion of the
approving authority to determine how it can best meet the requirements of the
charter school statute.

The accountability committee will conduct a preliminary fact-finding
investigation of each application and make a recommendation regarding
approval. Charter school applicants will have the right to review and comment on
the committee report and to meet with the committee during its investigation.
Charter school applicants will also be permitted to engage in preliminary
discussions with approving authorities and accountability committees to get a
sense of the authorities' expectations and to compare alternative potential
sponsors.

The model statute contains three alternative approval procedures. Option A
allows a charter school applicant to seek approval from a number of independent
sources. Option B provides for a single source of approval, such as the local
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school board where the charter school would be located, with a right of appeal to
a higher education authority, probably a state board or department of education.
Option C provides for a single source of approval, possibly at the state level,
such as the state board or department of education. Whether an applicantÕs
"second chance" for approval comes in the form of submission to another
approving authority, or appeal to an administrative agency or court, the applicant
is entitled to a new hearing. The choice among these options depends on the
unique circumstances of the state considering the model statute.

Approval Criteria. The approval process contained in the model statute is
guided by objective criteria. This does not entirely rule out discretion on the part
of approving authorities; a certain amount of judgment is necessary to determine
whether an application meets each criterion. However, no other criteria can be
used by an approving authority, which furthermore is required to exercise due
diligence and good faith in making its determinations. This limits the discretion of
approving authorities to a far more narrow set of concerns than existing statutes.
If an approving authority finds that an application meets the statutory
requirements contained in this section, then it must approve the charter. This
approach promotes autonomy by focusing the approving authoritiesÕ attention
on objective factors essential to accountability, supports accountability by
requiring the applicant and approving authority to seriously consider those
factors essential to the likely success of the school.

These provisions require the approving authority to pass judgment on the
educational promise, financial feasibility, management procedures, and potential
exposure to legal liability of the proposed charter school, and (indirectly) on the
qualification of the proposed school's organizers in various areas of education,
school management, and business planning. The approving authority must
research the history of similar schools and the experience of the organizers in
managing those operations. Some of these activities are ministerial tasks, but
most involve what are essentially business and legal judgments, bounded by
professional standards and norms.

Reporting and Oversight

Annual Report. The school must produce an annual report containing
information on student and school performance and financial data similar to that
provided by publicly held corporations. The report must be submitted by the
charter school to its approving authority, the local school board, the local library,
and parents of children at the school, free of charge. The school must also make
the report available to the public at large.
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Government Audits. The charter school must give the state government's
education and auditing agencies unobstructed access to the school and its
records so those agencies can carry out their responsibilities to oversee public
education and the expenditure of public funds.

State Agency Report. A state education agency is required to monitor and report
on the school's program on a regular basis. School officials and the public have
the right to review and comment on the report before it is officially released to the
public.

Charter Review and Revocation

Review and Revocation Process. The model statute contains two alternative
procedures for the review and revocation of school charters. The first
corresponds with Options A and C in the above section on approval procedures,
an applicant may be reviewed by a number of independent sources or a single
source at the state level. The second is associated with the procedure for
approval contained in Option B, an applicant may be reviewed by a single local
source, such as the school board that approved the charter. Both alternative
provisions also:

¥ make the approving authority responsible for ensuring that the
school operates in accordance with the terms of its charter;

¥ provide the charter school with notice of potential charter violations;

¥ give the accountability committee responsibility for conducting an
investigation into charter school operations;

¥ grant the charter school several opportunities to explain and defend
its practices;

¥ establish a clear timeline for decision;

¥ require approving authorities to base their decisions on specific
objective criteria;

¥ contain sanctions short of charter termination which allow the
approving authority to intervene directly in the charter school's
management;

¥ require that sanctions be directly relevant to the violations;

¥ provide charter schools with the right to appeal an approving
authorities' decision.
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Revocation Criteria. The criteria for revoking a charter parallel the model
statute's approval criteria, but are focused on the extent to which the school's
operation conforms to the application. Approving authorities may exercise some
discretion, but they may not use any criteria other than the revocation criteria in
the statute and must exercise due diligence and good faith in making their
determinations. This limits the discretion of approving authorities to a far more
narrow set of concerns than existing statutes. If an approving authority finds
that a potential violation of the charter does not meet the standards required in
this section, it cannot revoke the charter. The approach promotes autonomy by
focusing the approving authoritiesÕ attention on objective factors essential to
accountability. The approach supports accountability by clearly identifying the
grounds for charter revocation.

These provisions are as important to preserving autonomy after charter approval
as they are to assuring a charter school's accountability for charter provisions.
Because they establish objective grounds for an approving authority to exercise
its powers to directly supervise the school, these revocation criteria preclude
intrusive or extensive regulation of ongoing school operations. Only the
dysfunctional school can be subject to micro-management and the terms under
which such a school can be subject to direct supervision only extend to matters
directly relevant to the violations of the charter.
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I .  I N T R O D U C T I O N 

Charter schools are the latest and potentially most innovative means of
injecting choice, competition, and improvement into the nation's public
schools.

The particulars vary from state to state, but essentially a charter is a
contract that spells out alternative methods of governance, premised
on deregulation, decentralized decisionmaking, teacher empowerment,
and parental choice. Those alternatives are designed to provide
schools with more control over fiscal, managerial, and curriculum
decisions. There is an expectation this autonomy will stimulate
innovation. This expectation derives from the market theory that
allowing parents to choose schools forces schools to innovate to
compete for students.

Marcella R. Dianda and Ronald G. Corwin, Vision and Reality: A First-Year Look
at California's Charter Schools (Working Draft), Southwest Regional Laboratory,
April 1994, 1.

STUDY OBJECTIVES

This report analyzes state statutes authorizing a new approach to the
organization of primary and secondary education in the public sectorÑthe
"outcome-based," "contract," or, as it is now commonly called, "charter" school.
It has two objectives. The first is to develop a detailed understanding of the
specific provisions of actual charter school statutes and how these provisions
interact to promote or stunt implementation of the charter school concept. The
second objective is to draw upon these statutes to begin to develop model
legislation that will allow a fair test of the proposition that a system of
independent public schools can improve public education.

CHARTER SCHOOL CONCEPTS
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Behind the charter school concept lies a conviction that the existing system of
public schooling in America is antiquated1 and fundamentally flawed, and a
belief that the statutory framework establishing the traditional system of public
schools impedes the delivery of high-quality educational services to the nation's
children. Those who favor the charter school concept argue that under the
current public school regime, in which the delivery of educational services by
individual schools is centrally-directed by state and school district authorities,
students are failing to learn what they need to know to compete in the world
economy, and, more important, no one is held responsible for this failure.

Under the current statutory framework governing the public school system,
individual public schools have no independent significance, they are merely
administrative units of a larger education agencyÑthe school district. The
individual school is not the master of its fate. Critical decisions affecting its
ability to improve student's educational performance, including curriculum,
pedagogy, personnel, and budgeting, are made by centralized state and district
education bureaucracies, or result from collective bargaining agreements
between local school boards and public sector labor unions for the entire school
district. Given these realities, it is not reasonable to hold individual schools
accountable for educational outcomesÑthe traditional system was not designed
to foster initiative or responsibility at this level. Similarly, public school teachers
cannot be not held responsible because the state and school district tell them
what to teach, when to teach it, and how it should be taught. At the same time,
the school district and the state are too removed from individual students to be

                                                
1See generally, Ray Marshall and Marc Tucker, Thinking for a Living:  Education and the Wealth of
Nations, New York:  Basic Books, 1992 (hereinafter Marshall and Tucker).

[S]chools in the United States have been organized on the old industrial patterns since the 1920s, each
successive layer seeing it as its task to tell the one below what to do and how to do it. It was assumed in
the schools as it was in industry, that those on the bottom did not have the skills or knowledge to act
independently in the best interest of employer or client. As a monopoly provider of education services, the
system has had little incentive to improve the quality of the service or the efficiency with which it is
provided.... No one was rewarded for meeting the needs of students, nor were there any penalties for anyone
if they were not met. Teachers and other lower and mid-level staff members were mainly rewarded for
loyalty to the system in general and their supervisors in particular.

Nothing has changed in this respect since the 1930s.... The only way to get higher performance and greater
efficiency is to change the system root and branch....

The analogy to the restructuring of industry is straightforward. It begins with clarity about goals for the
students:  what the community expects students to know and be able to do when they leave high school. It
requires the development of measures of student performance and a new curriculum that accurately reflects
those goals. It assumes that many decisions now made by the state, the board of education, and the central
administration about how to get the job done will be devolved upon the principal and the teachers, and that
much of the intervening bureaucracy will go....

Marshall and Tucker at 111-112. Marshall and Tucker endorse the charter school concept at 141-142.
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held responsible for the failings of any student or group of students. Yet
centralized decision processes providing direction for all schools tend to result in
uniform policies that do not meet the particular needs of specific schools or
student groups.

Because they believe that central direction has failed so badly as a means of
organizing the delivery of educational services to public school students, charter
school proponents seek a profound change in the system of public schooling.
Advocates support moving the authority for decisions concerning public
education to the individual school, and holding those who manage the school
accountable for student performance.2 Charter school organizers also favor
giving private persons with an entrepreneurial initiative the opportunity to
operate individual public schools.

Charter school statutes accomplish these goals by establishing an alternative
legal framework for the organization of public schools. The statutes make
possible the establishment of a contractual relationship between an individual
public school and a state government agency responsible for public schooling,

                                                
2The industrial model note above dominates discussion of the charter school option. "The difference
between schools-as-usual and charter schools is like the difference between the old G.M. assembly line and
the new Saturn team assembly," said Governor Jim Florio when he proposed charter school legislation for
New Jersey."  (The attempt failed.)  Jerry Gray, "Florio Proposes Chartering of Parent-Teacher Schools,"
The New York Times, B-1, October 9, 1992.
The industrial analogy was also on the mind of Colorado's Governor Roy Romer when he proposed charter
school legislation. "In the policy vernacular, the "front line" workers are given more responsibility for
making decisions that affect the quality of the product. (The legislation passed.)  Governor Roy Romer,
Colorado, "Charter Schools: A Tool for Reinventing Public Education," Changing Schools: The Journal
of Alternative Education 1, 9, Volume 21, No. 3 (Lakewood, CO), November 1993.
Some charter school advocates emphasize autonomy.

The essential idea is worth restating:  it is to offer change oriented educators or others the opportunity to go
to the local school board or to some other public body for a contract under which they would set up an
autonomous (and therefore performance-based) public school which students could choose to attend without
charge. The intent is not simply to produce a few new and hopefully better schools. It is to create dynamics
that will cause the main-line system to change so as to improve education for all students.

Ted Kolderie, Charter Schools:  The States Begin To Withdraw The 'Exclusive' 1, monograph, September
19, 1993, Center for Policy Studies, 59 West Fourth St., St. Paul, MN 55102.
Other advocates focus on accountability.

The regulatory focus is on the outcomes the school produces, and not on the manner in which they are
achieved. Charter schools must clearly articulate their goals, objectives and student performance standards.
The school is held accountable for these ends, but enjoys budget authority, significant autonomy and
administrative flexibility in charting the course of how to get there.

Governor Roy Romer, Colorado, "Charter Schools: A Tool for Reinventing Public Education," Changing
Schools:  The Journal of Alternative Education 1, 9, Volume 21, No. 3 (Lakewood, CO), November
1993.
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such as a local school board or the state board of education. The "basic bargain"
of charter school legislation involves a trade of autonomy for accountability. The
state, by the grant of a charter, gives private individuals the right to operate
public schools with substantial autonomy from state and local rules and
regulations governing the delivery of education to public school students. In
return, charter school organizers are held accountable to the state agency for
some level of student performance. Organizers are also held accountable for
operation of the school in a manner consistent with the values of public
education embodied in state and federal constitutional law, including the
concepts of public schooling as an entitlement and a responsibility of state
government to the people, and the prohibition on religious education. The
charter school governs itself, often with the direct participation of teachers in key
decisions, and is funded by formulae similar to those for public schools operated
by local school districts. A charter may be revoked if the school fails to meet its
educational performance requirements or violates state laws governing health
and safety, discrimination, and the use of public funds.

As a strategy for change in public education, the charter school concept relies
on the application of market mechanisms to the public school system. Charter
school advocates believe that if educational entrepreneurs, focused on student
needs, are allowed to operate public schools, the quality of public schooling will
improve overall. They expect that charter schools will be more responsive to
children's educational needs than the traditional school system. They hope to
establish a competition between the traditional centrally-managed system of
district schools and the new autonomous charter schools for tax revenues
devoted to public education. Advocates argue that students who choose to
attend charter schools should carry with them some portion of the per capita
revenues that otherwise would go to the traditional school district. If charter
schools prove to be successful educational institutions and viable economic
entities, they will divert sufficient resources from the traditional system to either
force a change in its structure, management,. and operation or cause it to
disappear from the scene.

In either case, it is expected that the public will benefit. If the traditional system
can meet the competitive challenge (by adopting some of the charter school's
innovations or capitalizing on its own comparative advantages), the continuing
rivalry will promote effective and efficient public schools. If the traditional
system cannot match the quality and cost structure of the charter schools, going
out of business is arguably in the public interest.

The essential features of this new system of public schooling were first
established in Minnesota. In 1991, that state adopted a statute allowing the
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formation of public schools that would be given autonomy from most forms of
state and district control in return for accepting accountability to a local school
board for the educational outcomes of their students. The precise nature of this
basic bargain between the individual school and the district was to be negotiated
between the charter school and the school board and embodied in a contract.
Although not described as such, the arrangement was in effect chartered by the
state, as the school board was required to receive approval for the contractual
terms it would agree to from the state board of education.

Since passage of the Minnesota initiative, similar proposals have been
introduced in at least 15 states. By the middle of 1994, charter school legislation
was on the books in Arizona, California, Colorado, Georgia, Kansas,
Massachusetts, Minnesota, Missouri, Michigan, New Mexico, and Wisconsin.3
The statutes are driven by a common logic and share common features derived
from that logic. But fulfilling the promise of "autonomy for accountability" in the
public schools is a matter of details, and the details of the statutes differÑin the
extent to which they create a framework of administrative law that promotes the
establishment of innovative schools, allow an individual school to exercise real
independence from local and state control, and tie a school's survival to
objective standards of student achievement.

OVERVIEW

It is still too early to prove or disprove the fundamental proposition of the charter
school conceptÑthat a system of independent public schools, given freedom
from central direction and control in matters of curriculum, instruction,
budgeting, and personnel, and held accountable for student outcomes and
operation consistent with the values of public education, will improve student
performance. However, policymakers are not postponing action until they obtain
solid evidence that charter school statutes work. The record of legislation passed
demonstrates that states are not waiting to see how the charter school statutes
work in other jurisdictions before passing statutes of their own.

                                                
31994 Ariz. ALS 2 (Ariz. Rev. Stat. Ann. ¤¤ 15-101, 15-181 - 189) (hereinafter referred to as AZ ¤ 15-
xxx), Cal. Educ. Code ¤¤ 47601-47616 (Deering 1993) (hereinafter referred to as CA ¤ xxxxx), Colo. Rev.
Stat. ¤¤ 22-30.5-101 - 114 (1993) (CO ¤ 22-30.5-xxx), Ga. Code Ann. ¤¤  20-2-255 (1993) (GA ¤ 20-2-
255), 1994 Kan. SB 803 (KS ¤ x), Mass. Ann. Laws ch. 71, ¤ 89 (Law. Coop. 1993) (MA ch.71, ¤ 89),
1976 Mich. Pub. Acts 451 (amended by 1993 Mich Pub. Acts 362, adding ¤¤ 501-507) (MI ¤ xxx),
Minn. Stat. ¤ 120.064 (1993) (MN ¤ 120.064), 1993 Mo. S.B. 380, ¤ 18 (MO ¤ 18), 1993 Wis. Laws 16
(creating Wis. Stat. ¤ 118.40) (WI ¤ 118.40).
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It is not too early to examine how the states prepare to test the proposition of
charter schooling by analyzing how they have crafted their legislation. The
author has often heard his colleagues remark that the devil of education reform
lies in the details. Each of the states that have passed charter school legislation
has dealt with the details of the basic bargain of autonomy for accountability
differently, but the statutes have not been studied intensively or extensively.4

This report examines the details of charter school legislation. It provides a
comparative assessment of the 11 charter school statutes note above, addressing
four overarching questions:

¥ What is the basic intent of charter school statutes?

¥ What provisions have legislatures adopted to realize this intent?

¥ What kinds of tensions appear among the different provisions?

¥ How should a model statute attempt to resolve these tensions?

The report is divided into six sections and 13 appendices. The remainder of this
section describes the expressions of legislative intent contained in the charter
school statutes, as well as some basic information about the charter school
programs. Of particular interest is the extent to which the legislatures emphasize
the autonomy or the accountability of charter schools.

Next, the more salient features of charter school legislation are discussed.
Sections 2 and 3 take a closer look at how each side of the "autonomy for
accountability" bargain is embodied in charter school legislation. The statutes
are examined in terms of the extent to which they support the objectives of
individual school autonomy and accountability. Section 2 summarizes a detailed
comparison of charter school legislation contained in Appendix A, in which the
statutes are analyzed solely in terms of the extent to which they promote the
autonomy of charter schools. Section 3 summarizes a separate analysis of the
legislation from the standpoint of a charter school's accountability to
government authority, contained in Appendix B.

Section 4 examines the tensions between the goals of autonomy and
accountability. The section also addresses conflicts between charter school
autonomy and the values of public education embodied in state and federal
constitutional law including: the responsibility of state government to provide
educational opportunities for its children, the prohibition on religious education,

                                                
4Several studies cited in this report have made top level comparisons of key features of most charter school
statutes. Others have examined the early experiences of states as they implement those statutes.
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and the concept of public schooling as an entitlement. It discusses ways these
tensions and conflicts have been resolved in the statutes and how they might be
better accommodated to fulfill the charter school concept.

Section 5 describes a draft model charter school statute, based on the analysis of
existing legislation and motivated by the need to balance the autonomy and
accountability objectives. The report also includes complete versions of the
charter school statutes examined in the study, in Appendices C through M.

LEGISLATIVE INTENT

Many statutes contain no direct expression of the legislature's intent in passing
charter school legislation, and those that express their intentions probably do
not include all the reasons.5 Nevertheless, a brief look at provisions concerned
with legislative intent is useful. They do provide some guidance in interpreting
the substantive portions of the statute. For example, should a charter school
statute become the subject of litigation, the courts will look to provisions that
purport to explain the legislature's thinking as guidance in interpreting the
legislation's substantive provisions. Courts will try to avoid findings that conflict
with clear statements of legislative intent. Likewise, a review of legislative intent
provides some sense of the overall thrust of charter school statutes that sets the
stage for the detailed discussion of substantive provisions in Sections 2 and 3.

The Basic Bargain: Autonomy for Accountability

In its "purest" form, a charter school is an autonomous entity that
operates on the basis of a charter or contract between an individual or
group (e.g., teachers, parents, others) which organizes a school and its
sponsor (e.g., a local school board, county or state board). The charter
specifies such items as the school's educational plan, specific
educational outcomes and how they will be measured, the management
plan for the school, and how the school will comply with other stated
requirements.

Once granted a charter, the school begins to receive educational
formula funding as if it were a public school district. The charter is in
effect for a specified period of time, during which the school is

                                                
5The statutes of Michigan, Missouri, and Wisconsin are not discussed in any detail here because these
state legislatures did not express the considerations and objectives behind their decisions to pass charter
school statutes.
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accountable to the sponsor and the parents for the students
attainment of specific educational outcomes. In exchange for
accountability, the charter school may be freed from many (or all)
district and state regulations that might inhibit innovation. When the
initial contract is up, and if the school is meeting its student
educational outcomes, has not violated any laws or grossly
mismanaged its affairs or budget, the charter can be renewed. If a
charter fails to attain outcomes as specified in its charter contract, it
goes out of business.

Louann Bierlein and Lori Mullholland, Charter School Update: Extension of a
Viable Reform Initiative 1, Morrison Institute for Public Policy, School of Public
Affairs, Arizona State University, Tempe, AZ 85287-4405, October 1993.

The "purest" form of charter school is not the only form adopted in legislation,
indeed it is debatable whether any legislature has actually assented to this ideal.
Nevertheless, the description of charter schools provided by Bierlein and
Mullholland provides a succinct statement of the vision of a charter school held
by many advocates. More important for the purpose of this report is the fact that
this ideal is a star guiding charter school advocates as they navigate the
legislative process. Behind every charter school statute is a legislature's intent to
offer potential school organizers the right to manage a public school with a
relatively free hand in return for acceptance of the responsibility for student
achievement. This is the "basic bargain" of charter school
legislationÑautonomy for accountability.

Autonomy. Charter school statutes are generally not clear in their expression of
the autonomy side of the basic bargain. Most legislation does not discuss the
goal as a matter of legislative intent. Those that do express the autonomy side of
the basic bargain in relatively "strong" or "weak" forms. The strong form
emphasizes school independence. The California legislation provides the only
example of this approach. It states the legislature's intent "to establish and
maintain schools that operate independently from the existing school district."6

The weak form offers a more narrow measure of self-government. For instance,
the New Mexico statute expresses the legislature's purpose "to enable individual
schools to restructure their educational curriculum to encourage the use of
different and innovative teaching methods and to enable individual schools to be

                                                
6CA ¤ 47061.
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responsible for site-based budgeting and expenditures,"7 but the schools remain
part of the local district and under the control of the local school board.

The Kansas statute provides a middle ground. It notes an "intention ... to
provide ... opportunities to establish and maintain charter school programs that
operate within a school structure, but independently from other school programs
of the district."8 Similarly, Georgia's statute explains that the state legislature
intended to "provide a means whereby local schools may choose to substitute a
binding performance based contract ... for state and local rules, regulations,
policies, and procedures."9

As will be seen below in Section 3, expressions of the weak form generally do
correlate with statutory provisions that constrain school autonomy. New Mexico
limits independence of charter schools in substantial ways. States on the middle
ground also limit the autonomy of individual schools. However, strong
expressions of the autonomy objective do not generally translate into provisions
that assure the independence of individual charter schools. As will be seen
below, most charter school statutes constrain autonomy in important ways.

Accountability. Most charter school statutes with sections on legislative intent
are quite explicit in their expression of the legislature's demand for accountability
for student performance. California's statute notes an objective to "hold the
schools established ... accountable for meeting measurable pupil outcomes."10

Colorado "hold[s] charter schools accountable for meeting state and district
content standards."11 The Massachusetts statute "hold[s] teachers and school
administrators accountable for students' educational outcomes."12 One purpose
of the Minnesota charter school statute is to "establish new forms of
accountability for schools."13

Georgia's charter school statute makes the same point in its description of the
school charter as "a binding, performance-based contract."14 The Kansas
legislature evidences the same interest in its statement that the statute provides a
"means ... for ensuring accomplishment of the necessary outcomes of

                                                
7NM ¤ 22-8-6.1.
8KS ¤ 1.
9GA ¤ 20-2-255 (a).
10CA ¤ 47601 (f).
11CO ¤ 22-30.5-102 (2) (h).
12MA ch 71, ¤ 89.
13MN ¤ 120.064, Subd. 1 (a) (5).
14GA ¤ 20-2-255 (a).
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education."15 To qualify for charter school status in Kansas, "[t]he school must
be focused on outcomes or results," and unless specifically exempted by the
local and state boards of education, must participate in the state's "quality
performance accreditation process."16

 Similarly, several charter school statutes explicitly focus on the legislation as a
means of developing new criteria of student outcomes to enable schools to be
held accountable for student performance. Colorado's statute notes that one
objective of the legislation is "to allow the development of different and
innovative forms of measuring pupil learning and performance."17 The
Massachusetts statute states the legislature's intent "to provide opportunities
for innovative learning and assessments."18 One purpose of the Minnesota
legislation is to "require the measurement of learning outcomes and create
different and innovative forms of measuring outcomes."19

Beneficiaries and Organizers

There is a general sense in most statutes that charter school legislation is
intended to benefit students, teachers, parents, and the community at large (see
Table 1.1), but it is often true that only a sub-set of these groups will be
authorized to establish a charter school.

Table 1.1

Intended Beneficiaries of State Charter School Statutes

AZ KS CA CO GA MA MI MN MO NM WI

Students 4 4 4 4 4

At Risk Students 4 4 4 4

Teachers 4 4 4 4 4 4 4 4

School Board 4 4 4 4 4

Local School 4 4 4

Community 4 4 4 4 4

Key: 4= group identified in statute, [blank space] = group not identified.

                                                
15KA ¤ 1.
16KA ¤ 4 (d) (1).
17CO ¤ 22-30.5-102 (d).
18MA ch 71, ¤ 89.
19MN 120.064, Subd. 1 (a) (4).
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Students are generally seen as beneficiaries of the legislation, with the benefit
expressed in terms of choice. Students have limited choices under the current
system. In general, they are assigned a school to attend, although some may
apply to special schools for science or the arts, and other special programs are
geared to the disadvantaged. One objective of the charter school movement
seems to be to expand the range of non-specialized choices available to average
or "mainstream" students. The Arizona, California, Colorado, and Massachusetts
statutes actually use the politically controversial word "choice." Arizona's
statute notes the legislature's intent that charter schools "provide additional
academic choices for parents and pupils."20 The California and Colorado statutes
identify a goal to "provide parents and pupils with expanded choices in the types
of educational opportunities that are available within the public school
system."21 The Massachusetts statute is intended to "provide parents and
students with greater opportunities in choosing schools within and outside their
school districts."22 The Minnesota legislation notes a more general purpose to
"increase learning opportunities for pupils."23 Similarly, Kansas seeks "increased
learning opportunities for pupils."24

California and Colorado speak of the charter school program as being directed to
"all pupils," but they also add an emphasis on expanding the opportunities
available to "academically low achieving" students.25 Wisconsin26 and Kansas27

also give preference to schools serving students at risk.  

Teachers are clearly intended to benefit from the legislation. Most of the statutes
include statements of the state legislature's intention that charter schools
stimulate "different and innovative teaching methods".28 Most charter school
statutes also tend to focus on public school teachers as organizers of the new
schools. California, Colorado, and Minnesota all note an objective "to create new
professional opportunities for teachers, including the opportunity to be
responsible for the learning program at the school site."29 Massachusetts notes
an intent that the legislation "provide teachers with a vehicle for establishing

                                                
20AZ ¤ 15-181 (A).
21CA ¤ 47601 (e); CO ¤ 22-30.5-102 (f).
22MA ch 71, ¤ 89.
23MN 120.064, Subd. 1 (a) (2).
24KA ¤ 2(b).
25CA ¤ 47061 (b); CO ¤ 22-30.5-102 (b).
26WI ¤ 118.40 (3) (d).
27KS  ¤ 10 (d).
28CA ¤ 47061 (c); CO ¤ 22-30.5-102 (c); MA ch 71, ¤ 89; NM ¤ 22-8-6.1; MN ¤ 120.064, Subd. 1 (a)
(3).
29CA ¤ 47061 (d); CO ¤ 22-30.5-102 (e); MN ¤ 120.064, Subd. 1 (a) (6).



- 12

[charter] schools.30 The Kansas statute describes charter schools "as a means of
providing new opportunities for ... new professional vistas for teachers who
operate such schools or who choose to work in them."31  

Most statutes require substantial agreement by teachers to give an existing
school charter school status. Wisconsin requires that at least 50 percent of the
teachers agree,32 Georgia over 66 percent,33 New Mexico at least 65 percent,34

and Minnesota at least 90 percent.35 Teachers must constitute a majority of the
members of the management teams that run Missouri charter schools,36 and of
the board of directors that manage them in Minnesota.37

Provisions for the creation of new schools sometimes suggest that the legislature
contemplate members of the larger community as a source of school organizers.
Some statutes do take this expansive view. The Colorado statute is illustrative:
"In authorizing charter schools, it is the intent of the general assembly to create a
legitimate avenue for parents, teachers, and community members to take
responsible risks and create new, innovative, and more flexible ways of schooling
all children within the public school system."38 The Colorado statute, which does
not explicitly contemplate or rule out conversion, provides for the more
ambiguous standard that teacher support for formation of a charter school be
"adequate."39

The Massachusetts statute also casts a wide net in search of charter school
organizers. "Persons or entities" that may seek charter school status "shall
include, but are not limited to, a business or corporate entity, two or more
certified teachers, or ten or more parents.40 The statute, which also does not
explicitly address conversion, has no specific requirement that teachers support
a charter school application.

                                                
30MA ch 71, ¤ 89.
31KA ¤ 2 (d).
32WI ¤ 118.40 (1m) (a). The same provisions requires 50 percent agreement by all teachers in the district
to convert an entire district to charter schools.
33GA ¤ 20-2-255 (c) (1).
34NM ¤ 22-8A-5 (B) (1).
35MN ¤ 120.064, Subd. 4a.
36MO ¤ 18.2 (1).
37MN ¤ 120.064, Subd. 4.
38CO ¤ 22-30.5-102 (3).
39CO ¤ 22-30.5-106 (1) (c).
40MA ch 71, ¤ 89.
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Kansas takes a similar approach. "A petition for the establishment of a charter
school may be prepared and submitted to the board of education of a school
district by or on behalf of a school building or school district employees group,
an educational services contractor, or any other person or entity."41

Minnesota and Michigan have no teacher support requirements for new charter
schools. But California and Wisconsin require support from 10 percent of the
school district's teachers for any new school.42

The Wisconsin legislature sees the school board itself as both a potential
beneficiary of charter school legislation and a potential agent of charter school
formation. It requires the local board to seek the right to form a charter school
and allows a school board to contract with an individual group to operate a
charter school on its own initiative.43 Kansas requires that a local school board
approve a charter school petition before final approval by the state board of
education.44 Minnesota requires school districts to seek the right to form a
charter school from the state.45 The Missouri statute also focuses on local
boards, requiring them to volunteer to join a pilot program involving only three
schools.46 Arizona permits local school boards "to contract with a public body,
private person or private organization for the purpose of establishing a charter
school."47

Expanding the range of choices for teachers and students, arguably, is not an
emphasis of charter school statutes from Georgia and New Mexico. Georgia's, in
particular, focuses more on self-determination by stakeholders in the local
school. Its charter school legislation contemplates only the conversion of
existing schools to charter status. The Georgia statute provides "a means
whereby local schools" may seek charter status.48 Here, the teachers and parents
acting together are seen as the agents of change; they have the option charter
school status, their students must live with the result of that choice. New
Mexico's charter school legislation also refers to itself as a means whereby
"individual schools" may seek charter status. Kansas also notes that "school

                                                
41KA ¤ 4 (b).
42CA ¤ 47605 (a), WI ¤ 118.40 (2) (b) (1).
43WI 118.40 (2m).
44KS ¤ 4 (e), (f).
45MN  ¤ 120.064, Subd. 4 (b).
46MO ¤ 18.1.
47AZ ¤ 15-183 (B).
48GA ¤ 20-2-255 (a).
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building employee groups" can apply for charter school status, implying the
possibility of converting an existing school.49

CHARTER SCHOOL PROGRAMMATICS

Charter school legislation generally limits the number of charter schools that may
be established in the state. Some statutes permit the establishment of charter
schools for only a limited number of years. The legislation usually requires state
education authorities to evaluate the success of charter schools and provide that
evaluation to the legislature.

These features allow the legislature to control implementation of the charter
school program.50 The number of schools that may be established under the
legislation and the duration of the charter school act reflect the legislature's
intentions regarding the future of charter schools. The more schools allowed and
the longer the program, the more permanent a fixture charter schools are likely to
become in public education. Fewer schools and a shorter program suggest an
experiment.

Most states limit the number of charter schools that may be established in the
state or any school district (see Tables 1.2 and 1.3.). Arizona, Georgia, and
Michigan do not. In Arizona, local school boards may authorize any number of
charter schools.51 The Arizona state Board of Education and the state Board for
Charter Schools may each approve 25 schools per fiscal year.52 Michigan does
limit one category of potential charter school sponsorsÑcommunity
collegesÑto one school each.53 Georgia has absolutely no limit.

                                                
49KS ¤¤ 1, 4 (b).
50Charter school advocates frequently find they must advance their idea incrementally. Most states, says
Minnesota's Senator Reichgott Junge, will pass legislation only if there is a cap on the number of charters
granted. She advises that it may be necessary to win over opponents by suggesting, "Let's try to have eight
schools; let's see how they work."

Blueprint For Change: Charter Schools:  A Handbook for Action, Washington, D.C.:  Democratic
Leadership Council/Progressive Policy Institute (undated), at 16.

51AZ ¤ 15-183 (C) (1).
52AZ ¤ 15-183 (C) (2).
53MI ¤ 502 (2) (c).
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Table 1.2

Number of Schools Permitted in the State

Innovation  ------------------------------------------------------------------------------------------

-----------  Experiment

No

Limit

100 50 25 20 20 15 5 3

GA

MI

AZ

CA CO MA MN WI KS NM MO

California's legislation permits the formation of up to 100 charter schools on a
first-come, first-served basis, with no more than 10 in any district.54 A district
with 10 or fewer schools may convert the entire district to charter schools.55

                                                
54CA ¤ 47602 (a).
55CA ¤ 47602 (a).
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Table 1.3

Number of Schools Permitted in Any School District

Innovation  ------------------------------------------------------------------------------------------

-----------  Experiment

No Limit Local Board
May

Reasonably
Limit

No More
Than 10

No More
Than 5

No More
Than 5 in

Major Cities,
No More
Than 2

Elsewhere

No More
Than 2

GA
MI
NM
MO
AZ

CO CA MN MA WI
KS

Colorado allows up to 50 schools, but 13 have been reserved for at-risk
students.56 The statute has no specific limitation on the number of schools that
may be established in a district, but the local board "may reasonably limit the
number."57 In addition, it allows persons to appeal the grant of a charter to the
state board of education on the grounds that the grant is "inconsistent with the
equitable distribution of charter schools among school districts."58

The Massachusetts statute allows as many as 25 schools, but Boston and
Springfield are each limited to five, and no more than two may be established in
any other city or town.59 Moreover, no more than three-quarters of one percent
of the total number of students attending public schools may be enrolled in
charter schools.60 Minnesota's legislation allows up to 20 schools, and no more
than five may be authorized by any school board.61

                                                
56CO ¤ 22-30.5-109 (2).
57CO ¤ 22-30.5-109 (1).
58CO ¤ 22-30.5-108 (4) (a) (I) (E).
59MA ch 71, ¤ 89.
60MA ch. 71, ¤ 89. This amounts to roughly 6,500 of the state's approximately 860,000 students. Charter
Schools:  Questions & Answers, Executive Office of Education, Commonwealth of Massachusetts (undated
mimeograph), at 4.
61MN ¤ 120.064, Subd. 3 (b).
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Wisconsin authorizes up to 20 schools, with no more than two in any school
district.62 The state superintendent of schools is required to authorize the first 10
requests by school boards to establish charter schools.63 Kansas limits the state
to 15 charter schools, with no more than two in any district.64 The New Mexico
legislation authorizes five charter schools and contains no limits on where the
schools can be established.65 Missouri's "pilot project" statute requires that
three schools become involved in the program.66 The program should involve
one school performing above average under a statewide assessment system, one
at average, and one below average, but in no case can more than two be from any
one category.67 There is no requirement that the schools be distributed among
several districts.

Table 1.4

Length of Charter School Program

Innovation  -----------------------------------------------------------------------
--------  Experiment

CA GA KS MA MI MN NM WI AZ MO CO

Legislation
Passed

1992 1993 1994 1993 1993 1991 1993 1993 1994 1993 1993

Program
Start

(First School)

1993 1995 1994 1992 1995 1994

Program
Termination

Non
e

Non
e

Non
e

Non
e

Non
e

Non
e

Non
e

Non
e

Non
e

But..
.

2000 1998

In terms of the duration of the charter school program, virtually all states are
innovators. Only the Colorado and Missouri statutes contain "sunset"
provisions limiting the duration of the charter school program. Colorado's expires

                                                
62MN ¤ 120.064, Subd. 3 (b).
63WI ¤ 118.40 (1).
64KA ¤ 3.
65NM ¤ 22-8A-4 (c).
66MO ¤ 18.1.
67MO ¤ 18.2 (3)
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in 1998,68 Missouri's "pilot project" in 2000.69 The Arizona statute terminates the
state Board for Charter Schools in July of 2004 and repeals provisions related to
the Board's operation in January of the following year.70 The statute makes no
provision for the oversight of charter schools that the Board may have
authorized between 1994 and 2004 (see Table 1.4).

SUMMARY

Where they provide an indication of legislative intent, charter school statutes
share several common features, but differ in important ways. All are based on a
willingness to permit the formation of individual schools free from the control of
state and school district regulation, in return for an acceptance of responsibility
for student performance. Few statutes present a clear vision of autonomy. More
are forthright in their assertion of the goal to hold charter schools accountable
for educational outcomes.

There is a general intention that the formation of charter schools will improve the
educational opportunities of all students, and sometimes a specific emphasis on
disadvantaged students. However, the statutes often differ in their descriptions
of other important beneficiaries of the legislation and those who will be allowed
to make use of the charter school option. Many focus on teachers, but others
specifically include parents, members of the larger community, existing individual
schools, and even school boards.

The statutes suggest the charter school concept is still more of an experiment
than a permanent innovation aimed at changing the public school market, but
some suggest innovation more than others. Limitations on the number of charter
schools that may be formed in the state or in any one district are the rule. But
several statutes allow a substantial number of schools to be formed and few
contain any sunset provision on the charter school program.

                                                
68CO ¤ 22-30.5-114.
69MO ¤ 18.1.
70AZ ¤ 41-3004.15.
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II. A UTONOMY

INTRODUCTION

As embodied in the charter school statutes, the extent to which the charter
school is independent of state education agencies and of the school district is a
function of three factors:

1. The nature and scope of an individual charter school's operation.
This concerns the decisions that are the sole responsibility of the
school; such as in the areas of curriculum, instruction, budgeting,
and personnel. It is also a function of the constraints placed on
school authorities in such areas as admissions and student
discipline. The focus here is the extent to which an individual school
is a legally independent entity, free from outside control of its
ongoing operations.

2. The process of becoming a charter school. The concern here is the
existence of "thresholds" that might tend to discourage otherwise
qualified groups from forming a charter school, unduly narrowing
the scope of acceptable forms of innovation, and thus limiting the
range of alternative educational programs available to the public.
Such thresholds can limit autonomy by stifling creativity, resulting
in "independent" schools that essentially conform to the same
vision of public schooling as traditional schools. Of central
importance is the extent to which the approval of charter school
applications is consistent with standards of due process and
governed by objective criteria.

3. The possibility of charter revocation and renewal. This topic
examines the security of the charter school and especially the
expectations school organizers can reasonably have about the
circumstances under which they will keep or lose their charter. Here
again due process and objective criteria are key.

This chapter provides a detailed examination of how charter school statutes
consider these factors of autonomy. Each factor is further divided into specific
topics. The relevance to autonomy of each factor and topic is discussed in
general terms. The statute's treatment of the sub-topic is then displayed in
tabular form. For purposes of illustration, selected statutory provisions are
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discussed in the text. A detailed analysis of each statute's treatment of every
topic, with appropriate references to the specific provisions, can be found in
Appendix A. The chapter ends with a summary of the topics and the states with
legislation most supportive of the autonomy goal.

THE NATURE AND SCOPE OF AN INDIVIDUAL CHARTER
SCHOOL'S OPERATION

What is a charter school? How does its position in the state system of public
education differ from that of the traditional school? The focus here is the extent
to which charter school legislation enables the creation of an individual school
that is free from outside direction on policy decisions critical to its success and
has control over its own day-to-day affairsÑwhat might be called operational
autonomy. An examination of this topic includes: a charter school's legal status,
powers, and authorities; the extent to which such schools are exempted from
state statutes and from regulation by state and district education authorities; the
restrictions placed by the legislature on the operation of all charter schools; the
authorized forms of school self-government; the school's responsibility for
students and teachers displaced by formation of the school; the school's
responsibility for student transportation; and the nature of school financing,
specifically, how the school will be funded compared to a typical public school in
the state.

Legal Status, Powers, and Authorities

In the traditional school system, the lowest level unit of public education with
legal recognition is the local school district. The district school board has sole
legal authority for the management and organization of public schools within the
district. Individual schools have no independent legal status. This is why, absent
contrary legal authority, individual schools are required to respond to district
level directives on matters of educational policy, defer to budgeting and
personnel decisions made by the district, and accept the results of negotiations
between the district and the district teachers union if the district is subject to
collective bargaining. Absent legislation to the contrary, whatever de facto
autonomy the school district chooses to give an individual school (e.g., through
such mechanisms as "site-based management" programs) must be within the
confines of state law restricting subdelegations of authority delegated by the
legislature to the school district. Absent legislation giving decisionmaking
authority to individual schools, these delegations of authority can be withdrawn
whenever the district chooses. The individual school is simply an administrative
unit created by the district.
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In keeping with the general goal of moving authority and responsibility for public
education from state and district officials to the school site, one of the most
important objectives of the charter school movement is to give the individual
schools a distinct legal status, separate from the school district. This status is
expressed in terms of: the school's relationship with other government bodies
(particularly to the government agency that approves charter school applications
and the school district in which the charter school is located); its treatment for
the purposes of receiving public and other funds; its liability to members of the
public for tort claims; its authority to contract; and its position in public sector
labor relations, particularly in collective bargaining. Legal status is also reflected
in the powers and authorities explicitly granted by the legislature to charter
schools.

Table 2.1

Powers Granted to Individual Charter Schools

More Autonomy   ---------------------------------------------------------------
Less Autonomy

Power MA MN MI CO AZ CA KS MO NM GA WI

Body Politic 4 4 No No No No

Incorporation 4 4 4 Neg No No No

Sue/Be Sued 4 4 4 Neg 4

Acquire Interests
in Real Property

4 4 4 4 4

Determine
Budget

4 4 4 4 4 Neg

Determine
Curriculum

4 4 Neg Neg 4 4 4 Neg

Receive/Disburse
Funds

4 4 4 Neg No

Contract 4 4 4 4

Hire/Fire
Personnel

4 4 No 4 No 4 No

Liability for
Torts

4 4 Neg Neg

Independent of
Local Board

4 Neg No No
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Public Employer
in Collective
Bargaining

4 4 No 4 No No

Accept Gifts 4 4 4 4 4

Key: 4 = power granted; No = power not granted; Neg = power negotiable; [blank space] = power not
addressed in statute.

Full legal independence means that the charter school will deal with the school
district where it is located as an equal and/or be treated by the state as a school
district. While every charter school statute changes the relationship between an
individual school and the school district, few go so far as to make the school a
completely independent legal entity (see Table 2.1).

Charter schools organized under the Massachusetts statute have the greatest
operational autonomy. First, the schools are independent of the local school
board. They are completely distinct legal entities. Because charter schools can be
organized under the state's non-profit corporations statute and have powers of
business corporations not inconsistent with the charter school statute,
organizers forming a charter school have a substantial body of Massachusetts
law to guide them on the important issues of authority and governance. In
addition, the state charter school statute explicitly grants individual schools the
right to acquire property, determine budgets and curriculum, receive and
disburse funds, enter into contracts, hire and fire employees, borrow funds, and
act as the public employer in collective bargaining under state law governing
labor relations in the public sector. A Massachusetts charter school may also
limit enrollment to "specific ... areas of focus of the school, such as mathematics,
science or the arts," and "establish reasonable academic standards as a
condition for eligibility" for admission. In short, a Massachusetts charter school
is largely independent of outside control over its strategic direction and day-to-
day operations.

By way of contrast, the autonomy of charter schools in New Mexico is
considerably more limited. According to New Mexico's legislation, "'charter
school' means an individual school within a school district, authorized by the
state board to develop and implement an alternative educational curriculum and
authorized by law to develop and utilize a school-based budget." However, the
budget must be "submitted to the local school board for approval or
amendment," and is then submitted to the state department of education by the
board. The school board also controls the charter school's accounts. The statute
contains no discussion of the charter school's status in labor relations or tort
liability.
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Under California's legislation, a charter school's autonomy falls somewhere in
between Massachusetts and New Mexico statutes. The California statute is
vague but appears to offer the individual charter school the possibility of
substantial autonomy. For funding and other purposes, a charter school is
deemed a school district. California charter schools may accept gifts from private
persons or organizations to establish or operate the school. Most other
dimensions of autonomy appear to be subject to negotiation. For example, while
the statute does not specify a charter school's legal status, schools have been
established as "unincorporated entities within their ... district ... non-profit
corporations that are largely or entirely independent of the...district, and...as a
Joint Powers Authority pursuant to California Government Code provisions.

Exemptions

Legal status is perhaps the most important aspect of operational autonomy, but it
is not the sole basis. Autonomy is also determined by the scope of exemptions or
"waivers" from existing laws, statutes, rules, and regulations normally governing
all public schools which are either automatically granted by the charter school
statute, or obtained through negotiation with the government authorities that
approve charter schools. Autonomy can also be expressed in terms of the
restrictions (again, including laws, statutes, rules, and regulations) to which
every charter school must adhere under the statute. This subsection covers
exemptions and waivers, the next deals with restrictions.

Waivers are of central importance to the charter school movement, which argues
that existing rules and regulations imposed on individual schools by the state
and school district are a principal obstacle to education reform. The way charter
school statutes deal with waivers can have a substantial impact on school
autonomy. The greatest degree of autonomy is granted in legislation which
explicitly provides all charter schools with a "blanket exemption" from the
restrictions under which traditional schools operate. Under this formulation it is
intended that charter schools truly start with a clean slate; applicants should be
able to focus on justifying their educational program on its own terms and avoid
detailed negotiations with approving authorities over myriad school rules and
regulations.

By contrast, provisions that merely allow a charter school applicant to seek
waivers from specific rules, regulations, and statutes will tend to reduce
operational autonomy. Such provisions place a considerable burden on the
applicant to identify the regulations that would otherwise obstruct the proposed
school design and then to justify the exemption. This is bound to reduce the
pool of charter school applicants. Some will be unable to finance the necessary
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research; others will be discouraged by the time and costs of negotiation. In
addition, the give and take of negotiation practically assures that a charter
school's operational autonomy will be less than it would be under a blanket
waiver. The approach also assures that charter schools will continue to operate
under the requirement to comply with rules and regulations that by definition
have nothing to do with the success or failure of their educational programs.
Moreover, the school will forever operate under the risks that its organizers
missed some existing rule or statute in their initial negotiations and that the
school will become subject to subsequent state or district regulation.

In the area of exemptions from state and local regulations, no state is a clear
winner. Several statutes contain provisions that appear to grant blanket
exemptions, but the legislation actually limits the scope of waivers through other
provisions that have the effect of requiring school organizers to negotiate
waivers with the approving authority (see Table 2.2).
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Table 2.2

Scope of Exemptions Granted to Individual Charter Schools

More Autonomy    -------------------------------------------------------------------------------
-----    Less Autonomy

Blanket Exemption
Provided

Each Exemption Negotiated Exemption Limited by
Statute

AZ--->
CA--->
WI--->
MN--->

<---MA
<---GA

CO
MO
KS

<---MI
NM

The Minnesota statute provides an example of this approach. The statute reads
as if the legislature has adopted a broad approach to exemptions, but then seems
to leave some scope for bargaining between those organizing the school and the
approving authorities. "Except as otherwise provided in this section, an
outcome-based school is exempt from all statutes and rules applicable to a school
board or school district, although it may elect to comply with one or more
provisions of statutes or rules." Given that local and state boards are under no
obligation to approve any charter school application, organizers may find it
beneficial to "elect" to comply with certain requirements either board considers
beneficial. Approving authorities in California and Wisconsin have similar power,
which translates into bargaining power over charter terms and hence some de
facto control over waivers. The scope of exemptions is probably a matter of
negotiation in those states as well. Nevertheless, the legislation in these three
states seems to be based on an assumption favoring exemptions.

Georgia's legislation appears to assume that each exemption will be negotiated.
The statute requires that each school charter contain "[a] provision to exempt the
school from state rules, regulations, policies, and procedures and from other
provisions of this title, unless otherwise specified." This wording could plausibly
support a blanket exemption. However, the school charter is defined in part as a
contract that "will exempt a school from state and local rules, regulations,
policies, procedures, and from the provisions of this title (i.e., the title of the state
code dealing with education) according to the terms of the contract." The statute
appears to require local as well as state board approval of the charter,71 which
seems to imply that exemptions must be negotiated between the school and the
state and local school boards, rather than assumed.

                                                
71GA ¤ 22-2-255 (c) (1), (g).
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At the other end of the spectrum, New Mexico offers only a narrow range of
negotiable exemptions. The general rule, with limited exceptions, is that "a charter
school shall comply with all provisions of the Public School Code ... provided
that the charter school may request and the state board may grant a waiver of
certain provisions ... for the purpose of operating the charter school." In addition,
the scope of permissible exemptions is narrow. "The state board may grant
waivers ... for the purpose of providing class size and structure flexibility,
alternative curriculum opportunities and alternative budget opportunities."72

Restrictions

The autonomy of an individual charter school depends not only on its legal
status and the extent of its exemptions from statutes, rules, and regulations
governing other schools, but also on the nature of the restrictions under which
all charter schools must operate. As used in this report, "restrictions" are
limitations contained in the charter school statute itself that apply to any charter
school. These "built-in" restrictions cannot be waived by the government
authorities authorized to approve charter school applications. Along with basic
requirements imposed by the federal and state constitutions, and state laws
governing health, safety, discrimination, and the handling of public funds,
restrictions contained in the charter school statute establish the outer bounds of
independence from state control.

The charter school statutes contain a relatively uniform set of restrictions,
particularly in the areas of tuition, relationships with private or religious schools,
and discrimination in admissions. Restrictions regarding the nature of employer-
employee relations in charter schools are less uniform.

Tuition. In keeping with the intent that charter schools be part of the public
school system, the legislation generally prohibits such schools from charging
tuition.

Private, Religious, and For-Profit Schools. Charter school legislation generally
prohibits private and religious schools from making use of the statute. A minority
of statutes directly or indirectly allow for-profit charter schools. Prohibitions
against private religious and for-profit charter schools are implicit in the Georgia
and New Mexico statutes, which only permit conversion of existing public
schools to charter schools (see Table 2.3 and Appendix A).

                                                
72NM ¤ 22-8A-6.
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Table 2.3

Statutory Restrictions on Charter Schools: Affiliation with Religious,
Private, or Profit-Making Schools

More Autonomy    --------------------------------------------------------------
Less Autonomy

M N KS AZ MI M A WI CA CO GA M O N M

Private
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Affiliation
Allowed

4 Not
Rule

d
Out

Not
Rule

d
Out

Not
Rule

d
Out

No No No No No No No
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Allowed

No No No To
Exten

t of
the
Law

Not
Dire

ct

?

No No No No No No

For-Profit
Affiliation
Allowed

4 4 Not
Rule

d
Out

No 4 Not
Rule

d
Out

No No No

Key: 4 = affiliation allowed; affiliation not allowed; ? = statute unclear; [blank space] = not addressed in
statute.

By allowing charter schools to organize as cooperatives, Minnesota permits
charter schools to be run on a "for-profit" basis (i.e., to distribute profits to
members of the cooperative). Massachusetts allows "a business or corporate
entity" to submit an application to establish a charter school. The state also
indirectly permits for-profit operations by allowing a charter school's board of
directors to contract substantially all of their operations to for-profit entities.
Minnesota also allows private schools to convert to charter school status,
something no other state explicitly permits.73

Discrimination in Admissions. From a Constitutional perspective, private
institutions are generally free to discriminate in admissions on any basis they
choose. In all but a few instances, private discrimination is regulated by statute,
not the constitution. As institutions of state government, charter schools are
                                                
73MN ¤ 120.064, Subd. 8 (c). The second charter school authorized was a Montessori school, teaching
grades K-6. which converted from private status in March 1993.  Louann Bierlein and Lori Mullholland,
Charter School Update:  Extension of a Viable Reform Initiative 2, Morrison Institute for Public Policy,
School of Public Affairs, Tempe, Ariz.:  Arizona State University, October 1993.
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subject to equal protection requirements established under the Fourteenth
Amendment of the United States Constitution. Thus, public school admissions
policies based on race have been struck down by the courts as
unconstitutional,74 while the constitutionality of admissions to special public
schools for the performing arts, science, or advanced academic studies based on
a student's ability in those areas is an accepted practice.75

Charter school legislation generally contains statutory prohibitions against
various forms of discrimination in the area of school admissions. Potential
grounds for discrimination prohibited by statute vary widely and cover a broad
range of topics. Prohibitions on discrimination based on a person's status (e.g.,
unwed mothers, homosexuals, race, religion) are quite common. Prohibitions on
admissions criteria related to a student's aptitude or ability are often found in the
statutes. In addition, to ensure against discrimination in the case of over-
enrollment at a charter school, most states require that such problems be handled
by lottery.

Whatever their basisÑin the federal or state constitutions, or in
statutesÑprohibitions on discrimination in admissions have the same effect as
the restrictions on tuition, private school conversion, religious affiliation, and
for-profit status discussed above. These prohibitions cannot be waived by state
or local boards, and so establish the outer bounds of autonomy for any and all
charter schools in the state (see Table 2.4).

With regard to freedom from restrictions on a charter school's admissions
policies, Massachusetts and Kansas are close competitors. Although
Massachusetts charter schools are prohibited from discriminating on the basis of
academic achievement, they are explicitly authorized to incorporate reasonable
academic standards and affinity with the school's programmatic focus (i.e., arts,
science, math) into decisions on the admission of individual students. The
Kansas statute does not prohibit particular forms of discrimination outright,
instead it requires that charter school applicants explain their admissions policies
and the student body reflect the locality's racial and socio-economic character.
Admissions criteria like those authorized by the Massachusetts statute are not
ruled out. (But approving authorities in Massachusetts and Kansas are not
obliged to authorize charters with such admissions policies.) Every other statute
requires essentially open admissions, with some

                                                
74Brown v. Bd. Of Ed, 347 U.S. 483, 74 S. Ct. 686, 98 L.Ed. 873 (1954).
75Hudgins and Vacca, Law and Education, 3d ed. (Michie, 1991) ¤ 9.4.  ("The discretionary authority of
local boards of education has been upheld, relative to the assignment of pupils to special schools and to
particular classrooms within those schools.")
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Table 2.4
Statutory Restrictions on Charter Schools: Affiliation with Religious,

Private or Profit-Making Schools

More Autonomy    --------------------------------------------------------------
-    Less Autonomy

No
Discrimination on
the Basis of ...

KS MA CA MN MI AZ GA MO NM WI CO

Ethnicity/Ancestr
y/National Origin

4 4 4 4 4

Gender/Sex 4 4 4 4

Handicap/Disabili
ty/
Intellectual
Ability/ Special
Education Need

4 4 4 4 4 4 4

Residence OK OK OK OK OK? OK? OK? OK
Creed/Religion 4 4 4

Color/Race 4 4 4

Pregnancy 4

Marital Status 4

Sexual
Orientation

4 4

Measures of
Achievement

4 4 4

Academic
Standards

OK OK? OK? OK?

Athletic Ability 4 4 4 OK? OK? OK?
Sibling in School OK
English
Proficiency

4 4

Focus Area of
School

OK

Graduation
Incentives
Program

OK

Admission Open
to Any Student in
the District?

Yes,

But..
.

Yes

Expectation of
Racially/Ethnically
Balanced School?

Yes Yes Yes Yes Yes Yes
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Expectation of
Socio-
Economically
Balanced School?

Yes

Key: 4 = prohibition in statute; OK = Discrimination permitted; [blank space] = not addressed in statute;
But = See Text or Appendix' ? = statute unclear.

allowance for discrimination in favor of local students when a school converts to
charter status.

Employer-Employee Relations. Restrictions on the nature of labor relations
between the charter school and its employees established by the state can have
a profound effect on the school's autonomy. State law governing public
employment, civil service, and the administration of state and local education
agencies may conflict with a charter schools need for flexible personnel practices.
Of particular importance are a charter school's right to employ teachers directly
and its role in public sector collective bargaining. The independence of a charter
school is undermined by statutory provisions that forbid it from hiring personnel
without a teaching license or certificate; restrict the school's right to hire,
promote, assign, and discharge teaching personnel; and allow school districts to
assign teaching personnel to the charter school. Such provisions may deny
charter school organizers the ability to staff the school with the kind of people
they consider qualified to implement their educational program.

Statutes that do not require charter school operators and public employees at the
charter school to enter into direct negotiations on wages, hours, and working
conditions under the state's collective bargaining statute also undermine
autonomy. Without such provisions, charter schools might be subject to the
results of collective bargaining between a district teachers union and the local
school district. Of particular concern is charter school legislation that requires or
allows teachers to remain in the collective bargaining unit of the school district
where the charter school is located are particularly undesirable. These statutes
assure that decisions vital to the success of the charter school will become part
of the larger mix of issues covering the district as a whole and subject to the
inevitable give and take of negotiations between district authorities and the
district union.

Legislation that denies or restricts the access of charter school teachers to the
state public teacher's retirement system, or restricts teacher's rights if they
choose to move to a charter school, or if they choose to return to the traditional
school system, also undermines the independence of charter schools. Such
policies create barriers to participating in the charter school program that will
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tend to reduce the pool of teachers likely to make themselves available for
employment in charter schools, deny the new school's access to the best
teachers, and jeopardize the ultimate success of the charter school program.

 State statutes do not deal with labor relations in charter schools in any
consistent fashion (see Table 2.5.).

Missouri charter schools have the greatest degree of independence, because
that state does not permit collective bargaining in public education. Therefore,
the school's management team has substantial power over its employees.

Table 2.5

Statutory Restrictions on Charter Schools: Employer-Employee Relations

More Autonomy    --------------------------------------------------------------
-    Less Autonomy

MA MN MO CO AZ CA MI NM GA KS WI
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4 No No Neg Neg Neg No
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No No?
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Hire and Fire
School
Personnel

4 4 4 4 Neg Neg? No No No No No
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School
Teachers...
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4 4

But..
.

4 4 4 4 May
be

4 4 4 4
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May Return to
the School
District

4 4 4 4 4 4 May
be

4 4 Neg 4

Key: 4= required in statute; No = prohibited in statute; Neg = negotiable; ?/Unclear = unclear? Maybe =
possible; But/Unless = see text for caveat.

Among the states that permit or require collective bargaining in public education,
Massachusetts charter schools have the most autonomy in matters of labor
relations. Massachusetts does not require that teachers hired for charter schools
hold teaching certificates issued by the state. Along with Minnesota,
Massachusetts allows those running the charter school to bargain directly with
the teachers at the school, separate from any collective bargaining agreement
between the local school district and a district's local teachers union. Both states
permit a charter school to hire and fire its teachers directly. Both also give
teachers who leave positions in a school district to teach in a charter school the
opportunity to return to a position in the district. This gives charter schools
access to a substantial pool of qualified teachers. Massachusetts and Minnesota
also allow district teachers joining charter schools to remain in the state teachers
retirement system. However, Massachusetts law does not permit uncertified
teachers to join the teachers retirement system and Minnesota requires teachers
to pay the district's contribution, which may tend to discourage some teachers
from transferring to its charter schools.

Wisconsin's legislation tends to limit the autonomy of charter schools. The
statute does not discuss whether teachers must be licensed. However, a charter
school has the status of an "instrumentality of the school district" and the
district is considered to be the employer of all personnel for the charter school.
This implies that the charter school's teachers must be licensed, the school
district assigns personnel to the charter school, the charter school's teachers are
part of the district for collective bargaining purposes, and they remain under the
state public teachers retirement system. It further implies that charter school
contract provisions regarding restrictions on public school teacher's rights if
they move to a charter school or choose to return to school district employment
relevant to other state's charter school statutes have no bearing in Wisconsin.

Authorized Forms of Self-Government

Self-government is fundamental to charter school autonomy. Charter school
advocates want those with a stake in the schoolÑthose employed at the school,
particularly the teachers, parents, and members of the community that depends
on the school to supply competent citizens and workersÑto be responsible for
the school's management. Autonomy is promoted when provisions related to
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self-government permit those interested in forming a charter school, and
otherwise qualified to manage such a school, a free hand in determining how
they will run the school. Autonomy is also furthered when the approving
authority is not permitted to interfere with agreements among potential
organizers over self-government, by negotiating with applicants over the form of
self-government charter schools may adopt.

Autonomy is compromised when statutes limit self-government in ways that
restrict community participation in decisionmaking that might be essential to the
success of new school designs. Negotiations with an approving authority over
who will have the right to manage the implementation of an otherwise qualified
charter school plan is completely at odds with the idea of autonomy. Statutes
that restrict control over charter schools to one group (e.g., certified teachers) are
also contrary to the autonomy objective. Both deprive the charter school
program of potential leaders with valuable perspectives and experience.
Negotiations between charter school applicants and approving authorities over
governance also compromise autonomy because they enable the approving
authority to hold charter approval hostage to agreements by charter school
applicants that reduce its operational independence.

The charter school statutes are generally quite weak in this most basic aspect of
school autonomy (see Table 2.6).

Table 2.6

Authorized Forms of Charter School Self-Government

More Autonomy     ---------------------------------------------------------------------------------
-----     Less Autonomy
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In practice, the Massachusetts statute is likely to offer charter schools the
greatest degree of autonomy in self-governance. While the statute dictates
charter school self-government by a board of directors, on the advice of the
secretary's general counsel, schools are likely to form under the non-profit
corporations statute, Section 180 of the Massachusetts General Laws, which can
accommodate a wide range of preferences in terms of interest group
representation and the protection of minority stakeholders rights. The statutes of
Arizona, California, Colorado, Kansas, and Wisconsin do not specify any
approach to the self-governance of charter schools, so on first impression those
statutes appear to offer the greatest degree of freedom in terms of choice. But
this apparent autonomy is tempered to the extent that governance structures
become a matter of negotiation between a charter school applicant and the
approving authority.

Responsibility for Displaced Students and Teachers

Some provisions of charter school legislation affect both the approval process
and subsequent school operations. If negotiable with approving authorities, the
responsibility for displaced students and teachers, the arrangement for student
transport, and the level of school financing can raise barriers that inhibit the
formation of some charter schools. Autonomy is affected because some potential
organizers may be precluded from joining the pool of plausible charter school
applicants. An approving authority may be able to use negotiations over these
provisions to keep certain school designs out of the district and to indirectly
control other aspects of those designs that are allowed. For example, a local
board might insist on a level of funding for charter schools that would make a
particular school design unfeasible or use its power over the purse to modify an
innovative program that strayed from the board's traditional views of curriculum
and pedagogy.

The operational aspect of autonomy implicated by such provisions is the
school's ability to operate independently once formed. Requirements to find
displaced teachers and students satisfactory schools may place onerous and
perhaps expensive burdens on the charter school; low levels of financing may
make it difficult for the school to carry out its educational program.

Making the charter school responsible for students and teachers displaced by
formation of a school, because they choose not to attend or work there after
conversion, would seem to undermine the school's autonomy by raising another
barrier to entry into the market for public schools. Making schools responsible
for arrangements for those who do not wish to participate may make it more
difficult to start a charter school. Charter school legislation can have just that
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result by requiring that charters or contracts include provisions regarding the
treatment of displaced students and/or teachers and making the subject a matter
of negotiation between the school organizers and the approving authorities.
Fortunately, from the standpoint of autonomy, most statutes do not place the
burden of displaced students and teachers on the charter school (see Table 2.7).

Because the Massachusetts charter school statute essentially contemplates that
charter schools will be new schools rather than the conversion of public schools
operating under local school districts, it does not address the problem of
teachers or students displaced by formation of a charter school. In any event, the
legislation does not make the charter school responsible for displaced persons.
Of those statutes that do contemplate conversions, Wisconsin charter schools
are not responsible for displaced teachers. With regard to displaced students,
Wisconsin goes one step further, placing the burden squarely on the district.
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Table 2.7

Responsibility for Displaced Students and Teachers

More Autonomy ------------------------------------------------------------------------------------
--------- Less Autonomy

District
Responsible

No Requirement
That Charter

School be
Responsible
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Alternatives in

Charter
Proposal

Student/
Teachers
Remain at
Converted

Charter School

Displaced
Students

WI KS
MA
MI
MN
AZ

CA
CO

GA
NM
MO

Displaced
Teachers

KS
MA
MI
MN
WI
CA
AZ

CO GA
NM
MO

Responsibility for Student Transportation

Making the charter school responsible for student transportation would also
appear to be a barrier to entry into the market for public schools. There is no
obvious reason why this should be the responsibility of the charter school,
given that local school districts often maintain extensive systems of student
transportation. The statutes are generally split between those that place
responsibility with the state or district, and those that either specify the matter is
negotiable or make no mention of it at all (see Table 2.8). Arizona apparently
makes the charter school responsible, but provides a separate funding
mechanism for transportation and does not preclude the school from contracting
with a district for transportation services.
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Table 2.8

Responsibility for Student Transportation

More Autonomy ------------------------------------------------------------------------------------
--------- Less Autonomy

State or District
Responsible

Negotiable Not Discussed in
Statute

Charter School
Responsible

MA
GA
NM
MO
WI
KS*

CO
MN
CA
KS

MI AZ

Note: * free lunch students only.

Charter School Financing

Charter school advocates imply that, if given the same level of resources
available to traditional schools under district control, they can do a better job of
educating students. Thus, maintaining a charter school's financing at a level
equal to that of traditional public schools, and giving the individual charter
school discretion over the use of its budget, would seem to be essential to
success of the charter school program.

Without control over the use of funds (discussed above in the subsection on
status, power, and authorities), it may be impossible to implement new
educational strategies. Without adequate funding for start-up and continuing
operations, a charter school's statutory control over its finances may have little
effect. (The re-authorization of the Elementary and Secondary Education Act
passed by Congress and signed into law by President Clinton in October of 1994
creates a program of three year grants to support schools that have received
charters. Related to these financial aspects of autonomy is whether state funds
go directly to the school or through the district first, the latter alternative giving
the district relatively greater bargaining power in negotiations over charter
school funding and relatively more control over the school's exercise of
discretion.

Thus far, Arizona is the only state that has passed legislation providing charter
schools with special funding to cover start up costs, including the renovation
and remodeling of existing structures. These funds are administered by the state
department of education under rules adopted by the state board of education.
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Once a charter has been granted, "qualifying applicants" shall be awarded an
initial grant of up to $100,000 and may be eligible for a second grant up to the
same amount.76

In general, the statutes strive to place charter schools and traditional schools on
a level playing field with respect to general financing, as measured on a per pupil
basis (see Table 2.9).

Table 2.9

General Educational Funding Formula For Charter Schools

More Autonomy ------------------------------------------------------------------------------------
--------- Less Autonomy

MA AZ MN CA  NM CO WI MI GA MO KS
Averag
e Cost

per
Student

1.
Averag
e cost

per
Pupil

OR

2.
Same

as
District

Per
Pupil
Unit
Cost

Per
Pupil
Unit
Cost

Total
MEM
and

Progra
m

Units

District
May

Retain
No

More
Than

Admin.
Cost of
Charter
School

No
Less
Than
80%

District
Per

Pupil
Operati

ng
Revenu

es

No
More
Than

District
Averag

e Per
Pupil

Neg. Unclear Unclear Unclear

Paid
Throug

h
District

1.
Paid

Throug
h

District

OR

2.
Paid

Direct
to

School

Paid
Throug

h
District

Allocat
ed to

School
in

Statute

Paid
Throug

h
District
in Fact

Paid
Throug

h
District

Paid
Throug

h
District

Paid
Throug

h
District

Paid to
Approvin

g
Authority

Paid
Throug

h
District

Paid
Throug

h
District

                                                
76AZ ¤ 15-188 (B) (2).
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Financial arrangements mandated by the Massachusetts statute offer charter
schools the most autonomy. The school receives its funding from the school
district where the student resides, but the school does not bargain with any
district for its funding, nor is it under any obligation to negotiate with any district
for services. Under the statute, the charter school receives a payment not lower
than the average cost per student of the school district where the charter school
pupil resides or where the charter school is located. Thus, in theory, the charter
school ought to draw on precisely the same sources of funding as traditional
schools managed by a school district, including the local tax base. Most statutes
requires the school to negotiate both its basic payment and the price of central
services provided by the district. Few statutes provide a charter school with
such direct access to local tax revenues used for public schools.

On the other side of the spectrum lies Georgia, whose statute contains no
reference to funding. Presumably, charter schools in that state continue to be
funded as part of the school district they belong to, with budget controls in the
hands of the local board. Under the New Mexico statute, a charter school
submits its proposed budget to the local school board for approval and
submission by the board to the state department of education. The charter
school's budget is "based on the projected total MEM at that school and the
projected number of program units generated by students at that individual
school." The local school board establishes a separate account for charter school
disbursements77 and "may retain an amount not to exceed the school district's
administrative cost relevant to that charter school."78 Missouri's statute does not
discuss funding.

THE PROCESS OF BECOMING A CHARTER SCHOOL

The steps an applicant must take to obtain approval for a charter school affect
autonomy in subtle ways. Of primary concern is the existence of statutory
hurdles that might tend to discourage otherwise qualified groups from forming a
charter school, or outright barriers to entry that prohibit such groups from
operating a charter school. Procedural barriers may limit the de facto autonomy of
charter schools, because the state education agencies responsible for granting
charters may manipulate the application process to the disadvantage of those
charter school proposals calling for the greatest degree of independence from
existing rules, regulations, and educational programs.

                                                
77NM ¤ 22-8-15 (C).
78NM ¤ 22-8-15 (B).
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For example, if local and state education authorities are not required to publicize a
state's charter school statute, potentially qualified applicants may never learn of
the opportunity. Similarly, a shortage of resources to assist school organizers in
the development of their petitions may tend to reduce the pool of potential
applicants. Most charter school statutes require applicants to explain not only
their educational program, but also their system of admissions, mode of
governance, approach to financial management, certain aspects of employer-
employee relations, and a host of other areas. In many cases, these issues require
the specialized expertise of professional educators, accountants, and lawyers. It
is likely that the school will require continuing access to such expertise when it is
in operation.

Absent assistance from the state, the costs of developing a credible charter
school proposal and continuing to draw on professional services during the
school's start-up and operational phases would seem to place all but well-
financed organizers (e.g., teachers unions, for-profit businesses, and those with a
more sophisticated understanding of grantsmanship) at a real disadvantage. One
result may be that the statutory ceiling on the number of charter schools is
reached by "insider" applicants, whose petitions effectively preempt the field. A
more likely outcome may be that potentially qualified organizers never develop
into actually qualified applicants, many of those that do produce credible
applications by drawing on volunteer assistance are not truly prepared for the
process of negotiating their charter. The charter schools that emerge would have
educational programs that are only marginally different from traditional schools
and are not truly independent of the traditional school system.

Another factor critical to charter school autonomy is the structure of the
approval process. If applicants can only obtain a charter from a single approving
authority (e.g., the local school board), the bargaining power of charter school
organizers is substantially reduced. The lack of alternative approving authorities
can stifle innovative charter school proposals, thus limiting the range of
alternative public schools actually offered under the legislation. Similarly, long
delays between the submission of a charter school application and a decision by
the approving authority, or the lack of an appeals process, tend to undermine the
implementation of charter school legislation and discourage potential applicants.

Finally, the criteria an approving authority must apply in considering a charter
school application are of vital importance to autonomy. To the extent that the
statutory criteria can be stated as objective standards, the autonomy of
individual charter schools is furthered. Objective standards constrain and
channel the scope of an approving authority's discretion. Moreover, decisions to
reject an application must be accompanied by a record of reasons logically
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related to the standards. This record may be subject to administrative or judicial
review. Subjective criteria threaten autonomy because the approving authority is
allowed to exercise very broad discretion on whatever basis the authority
considers adequate.

Assistance to Charter School Applicants

A statutory requirement that government provide information and assistance to
potential charter school organizers furthers autonomy by broadening the pool of
potential applicants beyond those insiders privy to the workings of the
education establishment. The lack of a statutory requirement does not mean that
state and local government authorities are prohibited from providing such
assistance, only that they are under no obligation to do so. Given that charter
schools are a deliberate challenge to the traditional system of public schooling,
the incentives of state and local educational officials to provide such aid on a
continuing basis may be weak. A statutory requirement that basic information on
the application process as well as the powers, duties, regulations, and
procedures governing charter schools be made widely available to applicants
should further the goal of autonomy by providing interested parties with the data
necessary to start a charter school.79

Table 2.10

Government Role in Assisting to Charter School Applicants

More Autonomy ------------------------------------------------------------------------------------
--------- Less Autonomy

Agency
Directed/Permitted

to Assist

Agency Directed to
Provide Information

Agency Directed to
Give Notice of

Program

No Requirement in
Statute

KS
GA
MO
AZ

CO
MA

CA
MN

NM
MI
WI

                                                
79Eric Premack has a slightly different perspective on the assistance provided by state agencies:
"Assistance provided by state education agencies (SEA) or other government sources may be something of
a mixed blessing--or perhaps worse. Bureaucracy and civil service do not usually lead to high-quality
technical assistance.  Worse yet, the "command and control" mindset of many SEA staff makes it difficult
for even well-run state departments to provide effective assistance.  Instead, the SEA could be required to
contract out such work to qualifying individuals or organizations."  Personal communication with the
author.
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Charter school legislation is mixed in this area. Many statutes require
government agencies to provide some assistance, primarily in the way of notice
and information about the existence of a charter school program, a few mandate
real assistance, and some offer nothing. Where assistance is required by statute,
it tends to be oriented around the application process rather than support for the
continuing operation of a charter school (see Table 2.10).

Size and Nature of Support for the Establishment of a School

Another aspect of autonomy focuses on the group seeking to organize the
school. The goal of autonomy is best served by making formation of the charter
school relatively easy, by lowering the barriers to entry into the market for public
schools. One such barrier is community support. The smaller the group
proposing the charter school, the more capable of action it should be, and the
more likely that it will enter into negotiations with an approving authority with
truly innovative educational programs. The larger and more diverse the group
required to launch a school, the more difficult it will be to get proposals off the
ground and the more likely the group will propose compromise school designs,
reflecting some lowest common denominator.

Statutes express the support requirement in two waysÑthe nature of the
applicant and affirmative expressions of support for the proposal by members of
the community. In both respects, states vary broadly in their requirements of
community support for a proposed charter school (see Table 2.11).

Arizona, Kansas, Massachusetts, and Michigan offer the least restrictions on
potential applicants. Arizona establishes no particular requirement for community
support of a charter school, whether new or converted. Approving authorities
"may contract with a public body, private person or private organization for the
purpose of establishing a charter school." The statute does not require the
approving authority to consider the support of parents, teachers or others for the
creation of a charter school. Nevertheless, calculations of the likely support of
parents are implicit in an applicant's estimate of initial enrollment on which its
proposed staff and budget plans are based.
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Table 2.11
Minimum Size and Nature of Charter School Support

More Autonomy ---------------------------------------------------------------------------
----- Less Autonomy
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The Michigan statute only requires that the applicant and proposed board
members be identified in the proposal. In Massachusetts, the "persons" eligible
to seek a charter from the state secretary of education "include, but (are) not
limited to, a business or corporate entity, two or more certified teachers, or ten or
more parents." Kansas permits "a school building or school district employees
group, an educational services contractor, or any other person or entity" to
petition for the establishment of a charter school.80

Aside from Arizona, Massachusetts, and Michigan, every state requires that the
applicant at least apply first to the local school district to form a charter school.
Most statutes also require varying degrees of teacher and, to a lesser extent,
parental support before a district may authorize a charter school

The legislation passed by New Mexico and Georgia allows only the conversion
of existing schools. As noted above, these statutes assume that students from
the area normally assigned to the converted school will continue to attend after
conversion, and that the teachers normally assigned to the school will not be
reassigned. Consequently, the school itself is considered the applicant. These
statutes require a high degree of support from teachers and parents at the
school. New Mexico requires that 65 percent of the teachers sign a petition in
favor of the school and that parents have "substantial involvement in
development of the charter school proposal and support" conversion. Georgia
requires that over 66 percent of the teachers and over 66 percent of the parents
vote in favor of initiating a petition to convert.81

Alternative Sponsors of Charter Schools

Autonomy is affected by the alternative routes to approval available to those
organizing the charter school. School organizers that can apply directly or by
right of appeal to two or more potential approving authorities are in a better
bargaining position than those who must seek approval from a single authority.
The worst situation is where an applicant must receive the approval of more than
one authority. Only four of the 10 statutes provide more than one route to charter
approval (see Table 2.12).

                                                
80KS ¤ 4 (b).
81GA ¤ 22-2-255 (c) (2), (3).
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Michigan offers the charter school organizer the largest number of potential
approving authorities. Contracts may be granted by four entities: the board of a
school district, an intermediate school board, the board of a community college,
or the governing board of a state public university. In addition, if the school
district board denies the contract, the statute authorizes an applicant to place it
before the district's eligible voters if at least 15 percent of the voters sign a
petition for that purpose.82

In three states with charter school statutes, California, Colorado, and Minnesota,
schools may be authorized by one of two bodiesÑthe local level school board
and some higher level body on appeal. The remaining statutes provide only one
avenue for approval of a charter school application.

Table 2.12
Approving Authorities

More Autonomy Less Autonomy

MI AZ CA CO MN MA MO WI NM KS GA

Local School
District/Board

4 4 4 4 4 4 4 4

Plus
State
Board

4

Plus
State
Board

Intermediate/
County Board

4 4

Community
College

4

State University 4

State Board of
Education

4 4 4 4 4 4

State Secretary of
Education

4

State Board for
Charter Schools

4

Referendum 4

Key: 4= provided in statute; [blank space] = not addressed in statute.

The Approval Process

                                                
82MI ¤ 503 (2).
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How charter school statutes treat the approval process is important to autonomy
because the relevant provisions can give the initiative to charter school
applicants or place it in the hands of approving authorities. Unless the initiative
is placed in the hands of applicants, charter school proposals may never be
developed or implemented, because approving authorities may decide not to act.
Of critical importance to the goal of autonomy are statutory provisions: giving
applicants the right to initiate a charter proposal without prior action by the local
or state board of education, specifying the period after submission of a proposal
within which the approving authority must act, requiring public hearings on the
proposed charter school prior to decisions by the approving authority, and
providing the applicant with the right to appeal to a higher authority or pursue an
alternate route to approval if denied a charter by a particular approving authority.

Most statutes give the charter school applicant the right to initiate the petition
process, but otherwise the statutes vary widely in their procedural requirements
(see Table 2.13).

The California and Colorado statutes provide all of the procedural factors
supportive of school autonomy. For example, after an applicant in California has
obtained the requisite number of teacher signatures on the charter school
petition, the petition may be submitted to the school district's governing board.
Within 30 days, the board "shall hold a public hearing on the provisions of the
charter at which time the board shall consider the level of employee and parental
support for the petition." After the hearing, and within 60 days after submission
of the petition, the district board shall either grant or deny the charter. However,
if the board and the applicant agree, the decision date may be extended by
another 30 days. On approval of the petition, the petitioners must notify the state
board of education in writing and provide a copy of the approved petition.83

If the district board does not approve the charter petition, the petitioners may
request the county superintendent of schools to form a panel to review the
district board's decision. The panel consists of three governing board members
and three teachers from other districts in the countyÑunless the county
consists of only one district, in which case, the panel members will be drawn from
other counties. "If the review panel determines that the governing board failed to
appropriately consider the charter request, or acted in an arbitrary manner in
denying the request, the review panel shall ask the governing board to
reconsider the charter request." The superintendent holds the tie-breaking vote.
If the district board reconsiders but still refuses to grant a charter, the petitioners

                                                
83CA ¤ 47605 (i).
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may seek approval from the county board of education. Within 30 days of the
petitioner's request, the county board must hold a public hearing on the
application. After the hearing, and within 60 days of the petitioner's request, the
county board must decide whether to grant the charter.84

                                                
84CA ¤ 47605 (j) (3).
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Table 2.13

The Approval Process

More Autonomy    --------------------------------------------------------------------
--    Less Autonomy

CO CA NM MA AZ MI GA KS MN WI MO
Approving
Authority
First
Requests
Right to
Charter
Schools

4 4 4

Applicant
Initiates
Process

4 4 4 4 4 4 4 4

Review by
Advisory
Committee

4 4
In

Some
Cases

Decision by
Approving
Authority

4 4 4 4 4 4

Public
Hearing

4 4 4 4

Definite
Timetable
for Decision

4 4 4 4 4 4

Approval of
Higher
State
Authority
Required

4 4 4

Applicant
has Right
to Appeal

4

To
State
Bd. of
Educ.

4

To
Count
y Bd.

of
Educ.

4
No
but

multip
le

routes
to

appro
ve

4
No
but

multip
le

routes
to

appro
ve

AND

Right
to put

to
public
vote

4
If 2 on
local
board
voted

to
appro

ve

...to
State
Bd. of
Educ.
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De Novo
Review
by
Appellate
Authority

4 4 4

Key: 4 = provided in statute; [blank space] = not addressed in statute.

Georgia places the initiative with the school's organizers, but provides no
appeals process and specifies no timetable for decision. Under Georgia's charter
school statute, charters are approved by the state board of education. "Each year,
the state board must review petitions for charter school status received from
local schools." The statute establishes no time requirements for the board's
decisions. After the teachers and parents have voted to pursue charter status,
the local school board must approve the petition and forward it to the state board
for decision. If the local board does not approve the petition, it must nevertheless
forward the petition to the state board, and inform the state board of the reasons
for disapproval. The state board may request a hearing to obtain additional
information, but the statute appears to require local board approval before the
state board may grant a charter.85

Under the Wisconsin statute, "local school boards request the state
superintendent for approval to establish ... charter schools." Thus, in a formal
sense, the initiative for the formation of charter school lies with the local board
rather than the potential charter school petitioner. The state superintendent is
obligated to approve the first 10 requests received. Then, "[i]f a school board has
received approval (from the state superintendent), within 30 days after receiving
a petition...the local school board shall hold a public hearing on the petition. ...
After the hearing, the school board may grant the petition."? One reasonable
inference is that a decision is expected within 30 days. In addition, "[t]he school
board may on its own initiative contract with an individual group to operate a
school as a charter school." There is no appeals process and the board is not
specifically required to rule on a petition by a date certain.

Approval Criteria and Considerations

Whether the petition, application or draft contract submitted by a charter school
applicant contains the provisions and/or signatures required by state law is a
matter largely related to the accountability side of the basic bargain. These and
other elements of accountability are discussed in Section 3. The discretion given
by statute to the approving authority in deciding whether or not to grant the
charter (assuming the content requirements are met) relates to the goal of
                                                
85GA ¤ 22-30.5-255 (g).
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autonomy. To the extent that the discretion delegated by the legislature to the
approving authority focuses on the content of required contractual provisions as
judged by specific objective criteria, approval resembles a ministerial task, and is
more supportive of the goal of school autonomy. The more the area of discretion
delegated to the approving authority strays from those narrow requirements to
more subjective judgments of public policy, the easier it is for approving
authorities to raise barriers to school designs that radically depart from
traditional educational programs.

Many statutes require some number of teacher and/or parent signatures on the
petition, and give priority to applications for schools supporting at-risk students.
All charter school statutes, except Missouri's, set forth at least some contractual
requirements that must be reflected in charter applications before the approving
authority may grant a charter. However, no statute requires an approving
authority to approve a charter application that meets these contractual
requirements. The range of discretion granted to approving authorities in the
statutes varies, but most grant a very substantial amount (see Table 2.14).

Table 2.14
Approval Criteria and Considerations

More Autonomy    --------------------------------------------------------------
-    Less Autonomy

MI AZ MO MA MN GA NM WI CA CO KS

Include
Contractual
Provisions
Required by
Statute

4 4 4 4 4 4 4 4 4 4

Community
(Teacher and/or
Parent) Support

Only
to

Con-
vert

Scho
ol

4 4 Not if
Scho

ol
Bd.

Starts

4 4

Best Interests of
the Pupils,
School District,
or Community

4

Liberal
Interpretation
to Support Goals
of Statute

4
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Priority to
Schools for At-
Risk Students

4 4 4 4

Geographic
Distribution of
Schools

4

No Arbitrary
Decisions

4 4

Prior Review by
Advisory
Committee

4 4

Competitive
Bidding

4 4

Key: 4 = required by statute; [blank space] = not addressed in statute.

Colorado's charter school legislation contains the most extensive discussion of
approval criteria. The provision describing the legislature's intent contains the
admonition that "the provisions of this article (i.e., the charter school statute)
should be interpreted liberally to support the findings and goals of this section
and to advance a renewed commitment by the state of Colorado to the mission,
goals and diversity of public education." The provision of the act dealing with
negotiations over charter school financing and the supply of services by local
school districts reinforces this inclination. "It is the intent of the general
assembly that funding and service agreements ... shall be neither a financial
incentive nor a disincentive to the establishment of a charter school." The statute
also notes the legislature's "intent ... that priority be given to charter school
applications designed to increase the educational opportunities of at-risk
pupils."?

However, this expression of support for the charter school concept is
undermined by the statute's statement of grounds on which a charter school may
be denied. Colorado requires that a charter school application be reviewed by the
district accountability commission and contain certain provisions and evidence
of community support,86 but does not specifically require the local board of
education to approve applications that meet those requirements. Indeed, the
board is entitled to deny a charter in order to "reasonably limit the number of
charter schools in the district." Moreover, the statute allows appeal of a local
board's decision to grant a charter on the grounds that the grant is not

                                                
86CO ¤ 22-30.5-106.
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consistent with an equitable distribution of charter schools across the state,
among other reasons.87

Colorado's appeals process incorporates a broad standard of review, and one
that allows the state board to review the local board's action de novo. "If the
state board finds that the local board's decision [to deny a charter] was contrary
to the best interests of the pupils, school district, or community," the state board
may remand the decision to the local board for reconsideration and, if the local
board refuses to grant a charter after reconsideration, may require the local board
to grant the charter. Where the local board decided to grant a charter the state
board may overturn the decision only if it is found to be "arbitrary and
capricious," or if the proposed charter would violate civil rights laws or court
orders, threaten pupil health and safety, would result in more than the
permissible number of charter schools in the state (50), or if granting the charter
would be inconsistent with the equitable distribution of charter schools. Thus, at
both the local and state levels, approving authorities have enormous discretion
in their decisions to grant or deny charters.

                                                
87CO ¤ 22-30.5-108 (4) (a) (I) (E).
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THE POSSIBILITY OF CHARTER REVOCATION AND RENEWAL

The autonomy of a charter school depends not only on the process by which the
charter is acquired and the powers possessed by an operational school, but also
the security of its charter. The question examined below is, "how can a charter
school be terminated or continued?" This aspect of autonomy concerns
expectations of a charter school's longevity, and particularly understandings
about the circumstances under which charter school organizers will keep or lose
their charter. The duration of the initial charter, the processes of revocation and
renewal, and the legislature's review of the success or failure of the charter
school program are all important topics related to this aspect of autonomy.

Duration of the Initial Contract

Charter schools are an experiment in public education. Thinking on the value of
alternative curriculum and pedagogy is constantly evolving. No one knows
precisely how much autonomy an individual charter school must have to improve
educational outcomes. There is great debate over the full range of outcomes that
educators should be responsible for and considerable uncertainty about
appropriate means of measuring those outcomes. Moreover, few new enterprises
are successful overnight. Most go through a period when mistakes,
unanticipated problems, and temporary setbacks are expected. Schools are
probably no different in this respect from other entrepreneurial activities. Taken
together, these factors suggest that the organizers of charter schools will need
time to prove the value of their various approaches to public education.

The amount of time charter schools are given to demonstrate their effect on
student learning is bound to affect their actual scope of autonomy. Of critical
importance is the period of the initial contract established in the charter school
statute, particularly if the criteria for renewal are essentially subjective, leaving
renewal to the discretion of approving authorities. Other things being equal, the
shorter the interval between establishment of the charter school and the
approving authority's decision about renewal or revocation, the less the
"successful" school design is likely to stray from well-tested (i.e., traditional)
approaches to public education. Longer periods improve the organizer's chances
of learning how to modify their designs and show positive results. This permits
greater opportunity for innovation in educational programs, and may encourage
a broader array of potential organizers to go through the approval process. The
approach most supportive of autonomy would provide for a contract of indefinite
length subject to termination only if the school failed to meet its objective
contractual obligations. Such an approach would assure that a school would not
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disappear solely because an approving authority failed to renew for reasons
unrelated to the school's educational effectiveness. (Of course a school could
still fail by proving unable to attract a sufficient number of students to meet its
financial obligations.)

Most charter school statutes have both relatively short contractual periods and
subjective criteria for revocation and renewal (see Tables 2.15 and 2.16).
Michigan has the only statute which permits a contract of indefinite duration
subject to termination only for failure to conform to charter's contractual terms.
The legislation contains no reference to contractual length, nor does it discuss
renewal. Instead, the statute requires that the contract contain procedures and
grounds for revocation. Most states establish relatively brief contractual periods,
with the possibility of renewal.

Table 2.15

Duration of Initial Contract

More Autonomy    ---------------------------------------------------------------------------------
------    Less Autonomy

No Maximum Five Years Five-Year
Maximum

Three Years Three-Year
Maximum

MI AZ CA
CO
MA
MO
NM
WI

KS GA
MN

It is of fundamental importance to charter school autonomy that decisions to
revoke or deny the renewal of a charter be based solely on objective criteria. A
charter school that is not guaranteed the right to hold the charter absent specific
grounds for revocation or non-renewal holds it at the pleasure of the approving
authority. Such a relationship clearly threatens the school's capacity for
independent decisionmaking. Autonomy is undermined where approving
authorities have the right to terminate a charter school for reasons unrelated to
the school's success in carrying out its educational mission or its responsibilities
as a public institution.

Objective grounds for the revocation or non-renewal of a charter include
significant violations of charter terms, failure to achieve specified educational
outcomes, failure to meet generally accepted standards of fiscal management, or



- 56

significant violations of the law. Confining the grounds for termination to this
type of list maintains the school's capacity to control decisions essential to the
success of its educational program and resist unwarranted outside interference.
Nevertheless, the statutes generally permit revocation and renewal decisions on
the basis of essentially subjective criteria (see Table 2.16).
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Table 2.16

Criteria for Revocation or Renewal

More Autonomy    ---------------------------------------------------------------------------------
------    Less Autonomy

Require Non-
renewal/Revocation if

Objective Criteria Not Met

Allow Renewal/Continuation
if Objective Criteria Met

Explicitly Permit Non-
Renewal/Revocation on

Subjective Grounds Even if
Objective Criteria Met

KS* AZ**
CA
GA
MA
MI
MN
MO
NM
WI

CO

Note: * applies only to revocation; ** applies only to renewal.

The Kansas statute contains objective criteria only for charter revocation. No
charter school statute promotes autonomy by explicitly requiring that a charter
be renewed if objective criteria like those discussed above are met. Most statutes
contain objective criteria for termination and renewal, but also grant approving
authorities considerable discretion in termination and renewal decisions on more
subjective grounds.

Of particular concern to the value of school autonomy are provisions like that in
the Colorado statute, in which a school that meets its contractual obligations,
achieves the specified educational outcomes, meets accepted accounting
standards, and stays well within the law, might still see its contract terminated or
not renewed because the local board of education determines that "it is not in the
interest of the pupils residing within the school district to continue operation of
the charter school."88

The Processes of Revocation and Renewal
                                                
88CO 22-30.5-110 (4). The fact that Colorado provides for an appeals process which allows the state board
to review the local board's decision de novo ameliorates the effect of this criterion to some extent.  See CO
¤ 22-30.5-108 (2) (a), (d).
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A fair process for deciding on renewal or termination is also important to
autonomy. As with approval, the process by which a contract is revoked or
renewed can affect autonomy by giving the initiative to the charter school
organizers or the approving authorities. The right of charter holders to be given
notice of the complaint against them and the opportunity for a public hearing, a
definite timetable for decisions by approving authorities, and the possibility of
probation are all important to autonomy.

Two areas of particular interest are the burden of proof in revocation and renewal
actions and the charter holder's right of appeal. Is the assumption at the start of
the proceeding that a charter school contract will be renewed unless it fails one
of the criteria discussed above, or will those seeking renewal be in the same
position as a new applicantÑcarrying the burden of proving the validity of their
educational program to the satisfaction of the approving authority? In the case
of revocation, is the burden of proof with the those who seek to end the school
or those who hold the charter? After an approving authority revokes or refuses
to renew a charter, does the holder have a right to appeal?

No charter school statute explicitly requires that a contract be renewed. This
suggests the burden lies with the charter school (see Tables 2.17 and 2.18).
Arizona, Missouri, and New Mexico provide no means of revoking a school's
contract.

The arrangement most conducive to autonomy is Michigan's, which specifies no
time limit on a charter school contract. This would allow a school to remain
operating indefinitely unless the contract is terminated for good cause. As for
termination procedures, however, the Michigan statute provides no more than a
requirement that the approving authority find a violation of the conditions
discussed in the above subsection.?

The next approach most favorable to autonomy requires that the approving
authority conduct a public review and provide charter school operators with the
right of appeal. Colorado's legislation contains a well-defined review procedure,
with an appeals process. It requires that revocation and renewal decisions be
made following the same procedures used for deciding on approval of the initial
application.



- 59

Table 2.17

The Revocation Process

More Autonomy    --------------------------------------------------------------
Less Autonomy

AZ MO NM CO KS MN MA CA GA WI MI

Notice to School Implie
d

4 4

Prior
Committee/
Local Board
Review

4

Public Hearing 4 4 4

Approving
Authority Finds
Violation

4 4 4 4 4 4 4 4

Probation Implie
d

4

Right of Appeal 4 No

Timetable 4 4 4

Participants
Vote to Revoke

4

Key: 4 = required in statute; [blank space] = not addressed; No = Not allowed.

Table 2.18

The Renewal Process

More Autonomy    --------------------------------------------------------------
Less Autonomy

MI MO CO KS MN AZ CA GA MA NM WI

Notice to
School

4 4

Prior
Committee/
Local Board
Review

4 Optio
n

Public Hearing 4 4

Approving
Authority
Decision

4 4 4 4 4 4 4 4
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Right to
Appeal

4 No

Timetable 4 4 4 4

Key: 4 = required in statute; [blank space] = not addressed.

On the other side of the spectrum is Massachusetts, which allows the secretary
of education to decide to revoke or not renew a charter if the school has not
fulfilled conditions imposed by the secretary in connection with the grant, or if
the school has violated any of its charter provisions.  The statute provides for no
specific procedure. It merely allows the secretary to place a "charter school on
probationary status to allow the implementation of a remedial plan after which, if
said plan is unsuccessful, the charter may be summarily revoked." The statute
provide for no appeal of the secretary's decision.

Duration and Review of the State's Charter School Program

In most statutes, the charter school program is limited by the number of schools
that may be established, but not by any period during which schools may be
formed under the legislation. Half of the statutes require state education
authorities to report on the program, but the nature of the reporting requirement
is often vague. The requirement for review and the possibility of ending the
entire charter school program is not necessarily contrary to the goal of
autonomy, but the period of observation on which the report is based can affect
the objective. A brief period may introduce conservatism into the approval
process because proponents of the charter school concept holding office in the
approving authorities will want to improve the chances of success. In this case,
the schools granted charter school status may not depart much from the
traditional mold. Innovative approaches which are approved may find it hard to
prove their worth in a brief review period. The result may be a tendency to
discourage innovative thinkers from organizing charter schools, leading to the
establishment of a more narrow range of school designs.

From the standpoint of autonomy, the best approach would be to weed out
schools that fail to meet objectives, rather than subject the entire program to a
single test. The worst position is a short observation period.

Statutory provisions regarding review of the charter school program vary (see
Table 2.19). The Arizona, New Mexico, Michigan, and Minnesota statutes
provide no termination date and do not require any report to the legislature on
the program. They generally provide some method of weeding out schools that
fail to meet their contractual requirements or predetermined standards. Kansas,
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Georgia, California, Wisconsin, and Massachusetts have no limits on the period
during which charter schools may be established, but do require general reports
to the legislature on the program by a specified date.
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Table 2.19

Report on the Charter School Program

More Autonomy    --------------------------------------------------------------
Less Autonomy

AZ NM MI MN KS GA CA WI MO MA CO
Program Start
(First School)

1995

?

1994 1994 1992 1995

?

1993 1994 1995 1995 1994

Program
Termination

Non
e

Non
e

Non
e

Non
e

Non
e

Non
e

Non
e

Non
e

2000 Non
e

1998

Report Due Non
e

Non
e

Non
e

Non
e

Each
Year

Each
Year

1998 2000 2000 1998 Each
Year

...an
d by

1997

Review Period Non
e

Non
e

Non
e

Non
e

Non
e

Each
Year

6
Year

s

6
Year

s

5
Year

s

3
Year

s

Each
Year

...
and
at

the
end
of 3

Year
s

SUMMARY ASSESSMENT

This section examines 20 topics contained in the provisions of the charter school
statutes which influence school autonomy. In most cases, each of these
categories contains several distinct elements with related effects on the ability of
a charter school to control its destiny. After describing how these categories
relate to the autonomy of a charter school, an effort was made to place the state's
statutory provisions along a very simple continuum from "more" to "less"
supportive of school autonomy. The assessment is a matter of judgment,
admittedly crude, and probably more accurate at either end of the spectrum than
in the middle. To summarize, these initial assessments of individual categories
requires still more judgment. Nevertheless, it may be helpful to provide a rough
appraisal of the charter school statute's overall support for autonomy, to identify
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the most supportive statutory provisions and, where possible, to compare the
extremes.

The Nature and Scope of an Individual Charter School's
Operations

Charter schools organized under the Massachusetts statute have great
operational autonomy. First, Massachusetts charter schools are completely
independent of the local school board. They are distinct legal entities. In
addition, the state charter school statute explicitly grants individual schools the
right to acquire property, determine budgets and curriculum, receive and
disburse funds, enter into contracts, hire and fire employees, borrow funds, and
act as the public employer in collective bargaining under Massachusetts law
governing labor relations in the public sector. The statute also grants a charter
school any power of a business corporation not incompatible with the charter
school statute itself.

In the second area, exemptions from state and local regulations, no state is a clear
winner. Massachusetts frees charter schools from the control of school districts
but from not state laws governing other public schools. Several statutes contain
provisions granting blanket exemptions, including California, Minnesota, and
Wisconsin, but most actually limit the scope of waivers through other provisions
that have the effect of requiring school organizers to negotiate waivers with the
approving authority.

In the third area, freedom from restrictions on a charter school's affiliations,
Minnesota appears to take the lead. By allowing charter schools to organize as
cooperatives, Minnesota permits charter schools to be run on a for-profit basis
(i.e., to distribute profits to members of the cooperative). Minnesota also allows
private schools to convert to charter school status, something no other state
explicitly permits.

Fourth, in the area of freedom from restrictions on a charter school's admissions
policies, Massachusetts and Kansas are close competitors. Only Massachusetts
charter schools are explicitly authorized to discriminate against prospective
students on the basis of academic standards or affinity with the school's
programmatic focus (i.e., arts, science, math). The Kansas statute does not
prohibit particular forms of discrimination; instead it requires that charter school
applicants explain their admissions policies and the student body reflect the
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locality's racial and socio-economic character. Admissions criteria like those
authorized by the Massachusetts statute are not ruled out. Every other statute
requires essentially open admissions, with some allowance for discrimination in
favor of local students when a school converts to charter status.

In the area of labor relations, Missouri charter schools have great independence,
because that state does not permit collective bargaining in public education.
Therefore, the school's management team has substantial power over its
employees because they have no right to bargain as a unit with management.

Among the states that permit or require collective bargaining in public education,
Massachusetts charter schools have the most autonomy, followed closely by
Minnesota. Both states allow those running the charter school to bargain
directly with the teachers at the school, separate from any collective bargaining
agreement between a school district and a district teachers union. Both permit a
charter school to hire and fire its teachers directly. Both also allow teachers who
opt to leave positions in a school district to teach in a charter school to return to
a position in the district. This gives charter schools access to a substantial pool
of qualified teachers. Massachusetts and Minnesota also allow district teachers
joining charter schools to remain in the state teachers retirement system.

In practice, the Massachusetts statute is likely to offer charter schools the
greatest degree of autonomy in self-governance. If formed as a non-profit
corporation, as preferred by the secretary of education, the charter school's self-
government organization can accommodate a wide range of preferences in terms
of interest group representation and the protection of minority stakeholders
rights, for example. The statutes of California, Colorado, and Wisconsin contain
no provisions covering the self-governance of charter schools. On first
impression, by virtue of this apparent freedom of choice, those statutes appear to
offer charter schools the greatest degree of autonomy. But the apparent
autonomy may be substantially undermined if governance structures become a
matter of negotiation between a charter school applicant and the approving
authority.

Because the Massachusetts charter school statute essentially contemplates that
charter schools will be new schools rather than the conversion of public schools
operating under local school district, it does not address the problem of teachers
or students displaced by formation of a charter school. In any event, the
legislation does not make the charter school responsible for displaced persons.
Of those statutes that do contemplate conversions, Wisconsin charter schools
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are not responsible for displaced teachers. With regard to displaced students,
Wisconsin goes one step further, placing the burden squarely on the district.

The provisions of the Massachusetts charter school statute on student
transportation are highly favorable to charter school independence. Depending
on the student's place of residence, the district or the state are responsible, rather
than the charter school.

Financial arrangements mandated by the Arizona and Massachusetts statutes
offer charter schools the most autonomy. Arizona charter schools sponsored by
state boards are funded directly by the state. Under Massachusetts law, a charter
school receives its funding from the school districts where the student resides,
but the school does not bargain with any district for its funding, nor is it under
any obligation to negotiate with any district for services. Under the statute, the
school receives a payment not lower than the average cost per student of the
school district where the charter school pupil resides or where the charter school
is located. Thus, it draws on precisely the same sources of funding as traditional
schools managed by a school district, including the local tax base. Every other
statute requires the school to negotiate both its basic payment and the price of
central services provided by the district. No other statute provides a charter
school with access to local tax revenues used for public schools

The Process of Becoming a Charter School

Overall, the Michigan charter school statute's treatment of the approval process
provides the most substantial support for the autonomy of individual charter
schools. It contains no specific requirement that the grant of a charter be based
on evidence of community support. It contains no specific criteria governing
charter approval, but implies that a charter will be granted by a process of
competitive bidding. Most important from the standpoint of school autonomy,
the Michigan statute offers five separate routes to charter status, which in theory
allows the school organizer to seek the most favorable charter terms, and vastly
increases the organizer's negotiating power with any approving authority. The
Georgia statute is superior in terms of its requirement that the state department of
education assist charter school applicants, while Michigan does not even
provide for a means of notifying potential applicants that the charter school
option exists. Colorado is clearly superior in terms of the application process and
particularly the right of applicants to appeal the decision of approving authorities
not to grant a charter, but Michigan makes up for this shortcoming with its
multiple routes to charter status.
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The Possibility of Revocation and Renewal

No statute is clearly superior in its support of charter school autonomy in the
area of revocation and renewal. In terms of contract duration, the Michigan
statute offers the advantage of not specifying a maximum term. This permits a
school charter to rest solely on the performance of charter obligations. As long
as the school meets those obligations it will continue to exist; the contract will
not come up for renewal. Missouri and New Mexico have no revocation
procedures, and Missouri and Michigan have no renewal procedures. Of those
states that do, Colorado's charter school legislation is probably the most
protective of an existing charter school's autonomy in terms of due process;
providing definite timetables for decision, public hearings, and a right to appeal.
But Colorado expressly permits a charter to be terminated or not renewed even if
the school meets its contractual obligations. The other statutes are superior only
in that they do not contain this express provision. None require the approving
authority to grant a charter under specified conditions; all allow the authority to
do so at its own discretion.

In terms of a review of the state charter school program, New Mexico is probably
the most favorable to school independence. Alone among all the statutes, it
contains no such requirement.
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I I I .  A C C O U N T A B I L I T Y 

INTRODUCTION

A fundamental tenet of the charter school movement is the need to hold those
who run these new autonomous schools accountable for student performance.
This section examines how accountability is defined and effected in the charter
school statutes. Under charter school legislation, the grant of a charter to school
organizers carries with it the responsibility to achieve certain educational
outcomes specified in the negotiated charter or imposed by the charter school
statute. Of course, charter schools are held accountable to the parents of
students in the sense that parents are completely free to move their children to
another charter or traditional public school. They are also held accountable to
parents and other stakeholders by the school's method of self-governance.89

However, to assure that charter school organizers meet their obligations to the
state (acting on behalf of the public at-large), charter school legislation also
makes the school accountable to approving authorities, most often to local
school boards or state boards of education, but in some cases to other state
education agencies established by the legislature, such as state universities and
community colleges. This chapter emphasizes the accountability of charter
schools to approving authorities.

Under the legislation, charter schools are held accountable to approving
authorities by:

¥ The requirements to become a charter school. This covers the
representations charter school organizers are required to make in
their application to approving authorities. These representations
form the factual basis of decisions made by approving authorities on
the approval of proposed charter schools.

¥ The monitoring of a school's ongoing operations. Most statutes
require charter schools to conduct regular audits of their operations
and provide reports to approving authorities, other state agencies,
and the public. Legislation also obligates state education authorities
to monitor the charter school program, often by independent means.

                                                
89Of course, private and parochial schools operate under this informal, yet effective, method of
accountability. Those schools that fail to meet the market's needs go out of business. Successful schools are
rewarded. The consequences of failure--and of success--provide powerful incentives for such schools to
maintain high quality education services. Charter school advocates expect choice in public education to
create a similar environment in public schooling.
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¥ The possibility of charter revocation and renewal. Accountability
requires that schools that fail to meet the terms of their charter or
other obligations imposed by the charter school statute be subject to
some form of discipline, including termination of their charter. Of
critical importance are procedures and criteria by which approving
authorities may revoke or refuse to renew a charter.

THE PROCESS OF BECOMING A CHARTER SCHOOL

Charter schools are a form of public schooling operated by private persons or
entities under a grant of power given by an approving authority according to
statute. No one has the right to a charter. Potential school organizers must apply
for one and meet certain requirements established by the charter school
legislation or by the approving authority pursuant to a delegation of power
contained in the charter school statute. If and when those requirements are met
in the eyes of the approving authority, it may grant a charter.

Under all charter school statutes, the first step taken by a potential charter
school organizer is to draw up and submit a charter school application. The
application contains provisions determined by the legislation and perhaps
supplemented by additional provisions established by the approving authority.
These provisions require applicants to explain to the approving authority why
they should receive a charter. Applicants make representations as to the quality
of the proposed school's staff, educational program, financial planning, and
community support. These representations form a basis for an approving
authority's decision to grant a charter. Moreover, to the extent they are embodied
in a school's charter, these representations also establish the preconditions of an
individual school's operation, providing implicit constraints on the school's
subsequent actions.

Fundamental to the accountability side of the basic bargain embodied in charter
school legislation are provisions relating to the specification of educational
outcomes the charter school will pursue, measures of performance, and means of
accounting for that performance. Other important requirements include
statements describing: the evidence of community support for the proposed
school; the means of oversight for the school's financial and programmatic
management; the nature of the school's internal self-governance; its admissions,
suspension, and expulsion policies; its legal liability; and its procedures for
assuring the health and safety of students, employees, and visitors.
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With a few exceptions, Massachusetts and New Mexico leave the establishment
of contractual requirements to state education authorities.90 Missouri impliedly
leaves them to the district.91 The remaining statutes describe specific, and in
some cases detailed, provisions that must be included in any charter school
contract.

Evidence of Community Support for the Proposed School

Charter schools are public schools. Public institutions are ultimately accountable
to the public-at-large, so it is not unusual for state charter school statutes to
require that charter school applications include some evidence of community
support for the proposed school. By this measure, some statutes demand a high
degree of accountabilityÑrequiring that the application include an objective
demonstration of support by teachers and parents. This is particularly true of
statutes that explicitly contemplate the conversion of existing public schools to
charter school status (see Table 3.1).

Table 3.1

Requirement of Evidence of Community Support for a Conversion

More Autonomy    ------------------------------------------------------------------------
---    Less Autonomy

GA NM MN WI CA KS AZ CO MA MI MO
Teacher
s

66+% 65% 90% 50% 50% of
any

School
OR

10% of
the

Distric
t

Descri
be

Parents
66+% Subst'l

Invlmn
t

Descri
be

Conversions are bound to displace at least some students and teachers who do
not want to participate in the proposed charter school program. Consequently, it
is not unusual for statutes contemplating conversion to establish a high
threshold of teacher and parent support for a proposed charter school. For

                                                
90MA ch. 71, ¤ 89; NM ¤ 22-8A-7.
91See MO 18.2 (1).
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example, under Georgia's legislation, petitions submitted to the state board by a
local public school to convert to charter status must first be approved by over
two thirds of the teachers and over two-thirds of the parents voting on the
subject, as well as by the local board of education.92 Nevertheless, five charter
school statutes set no requirement for community support of conversion. The
required threshold of support for a new school tends to be relatively low, where
it exists at all (see Table 3.2). This may reflect the fact that a new school is
unlikely to displace students from their current school. California requires that 10
percent of the teachers in the district or 50 percent of the teachers in any existing
school support formation of the school.93 Colorado's statute merely directs that
charter school applications contain "[e]vidence that an adequate number of
parents, teachers, pupils, or any combination thereof support the formation of a
charter school."94 Adequacy is presumably a matter for the approving authority
to determine.

Table 3.2

Requirement of Evidence of Community Support for a New School

More Autonomy    ------------------------------------------------------------------------
---    Less Autonomy

CA WI MI CO KS AZ MA MN GA NM MO
Teachers 50% of

any
School

 OR
10% of

the
Distric

t

10%
But

School
Board
may

contrac
t on
own

Adequ
ate

Suppor
t

Descri
be

Does
Not

Apply

Does
Not

Apply

Does
Not

Apply

Parents
Majori

ty of
Distric

t
voters
if Put

to Vote

Adequ
ate

Suppor
t

Descri
be

Does
Not

Apply

Does
Not

Apply

Does
Not

Apply

A Description of the School's Educational Program

                                                
92GA ¤ 20-2-255 (c) (1) - (3).
93CA ¤ 47605 (a)
94CO 22-30.5-106 (1) (c).
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At the core of the charter school movement lies a belief that the traditional
approach to public education is failing, and that autonomous schools can do
better than those required to follow state and district rules and regulation.95 An
charter school applicant's acceptance of accountability implies some willingness
to explain how a proposed alternative to the traditional approach will yield
superior results, and/or a willingness to meet some standard established by the
state measured in terms set by the state.

Almost every charter school statute states some requirement that the application
describe the proposed approach to public education (see Table 3.3). Elements of
this explanation can include some description of the applicant's educational
program, the educational outcomes that should follow from adoption of the
program, methods of measuring progress towards those outcomes, some sense
of the timetable under which a proposed charter school will achieve its
standards, and contingency plans in the event progress is not forthcoming or
falls behind schedule. Many statutes also require the charter school to meet
performance standards established by the state.

Colorado's statute covers both an explanation of the proposed program and a
requirement that charter schools meet state performance standards. It requires
inclusion of a "mission statement ... consistent with the principles of the general
assembly's [description of legislative intent]."96 The statute also directs that the
charter school application contain "[a] description of the charter school's
educational program, pupil performance standards, and curriculum, which must
meet or exceed any content standards adopted by the school district and must be
designed to enable each pupil to achieve such standards."97

The statute goes on to require specific statements of the "charter school's plan
for evaluating pupil performance, [and] the types of assessments that will be
used to measure pupil progress towards achievement of [pupil performance]
standards."98 Moreover, the statute requires that the contract include "the

                                                
95Why the interest in charter schools?.... [C]harter schools are accountable to parents and taxpayers. Each
charter spells out measurable student learning outcomes and operating procedures for which the school is
held accountable. ...[C]harter schools are freed from many existing, often cumbersome rules to which public
schools must normally adhere. Consequently, charter schools respond to criticisms that public schools are
so over-regulated that they are unable to adapt to new circumstances or to public demand for improvement.

Marcella R. Dianda and Ronald G. Corwin, An Early Look at Charter Schools in California 1, Southwest
Regional Laboratory, April 1993.
96CO ¤ 22-30.5-106 (1) (a).
97CO ¤ 22-30.5-106 (1) (e).
98CO ¤ 22-30.5-106 (1) (f).
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procedures for taking corrective action in the event that pupil performance at the
charter school falls below such standards."99

The Massachusetts statute leaves virtually all requirements up to the secretary
of education, but does require that "[s]tudents in charter schools shall be
required to meet the same performance standards, testing and portfolio
requirements set by the board of education for students in other public
schools."100

                                                
99CO ¤ 22-30.5-106 (1) (f).
100MA ch. 71, ¤ 89.
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Table 3.3

Required Contractual Provisions on the School's Educational Program

More Autonomy    --------------------------------------------------------------
Less Autonomy

CO CA AZ KS MI WI GA MN MA NM MO
Mission
Statement/Goals 4 4 4 4

Program
Description 4 4 4 4 4 4 4 4

Pupil
Performance
Standards/Outco
mes

4 4 4 4 4 4

Curriculum
4 4 4

Pedagogy/Metho
ds 4

Plan for
Evaluation 4 4 4 4 4 4

Methods/Types
of Pupil
Assessment

4 4 4 4 4 4

Procedures for
Corrective
Action

4

Methods of
Assessing the
School's
Educational
Performance

4 4

Use of
State/District
Pupil
Performance
Standards/Outco
mes

4 4
But

4 4 4 4 4 4

Use of State
Sanctioned Tests 4

But
4 4 4

Key: 4 = required by statute; [blank space] = not addressed in statute.

Missouri's statute requires only the state commissioner of education to develop
a procedure to evaluate the overall project.101 The legislation specifies no

                                                
101MO ¤ 18.6.
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requirement as to the content of bids submitted by management teams to local
school districts.

A Description of the School's Financial and Programmatic Plans

Accountability extends to the charter school's financial and programmatic
management, as well as its educational results. Approving authorities have a
responsibility to the public to assure that a potential charter school organizer,
handling public money and entrusted to use that money wisely on behalf of
public school pupils, is capable of managing what is a complex business
enterprise. School organizers should be able to: provide evidence that their
proposal is economically viable, show that they have prepared a plausible
budget, describe procedures for annual financial and programmatic audits that
conform to accepted practice, and agree to audit standards that are comparable
with those employed by the school district.

Most statutes contain some such requirements, but they vary considerably in
detail (see Table 3.4). Descriptions of the procedures for annual audits are
usually required, but few statutes require applicants to provide much additional
information for approving authorities to determine that a proposed school is
economically viable or that the organizers have the ability to manage the school's
finances.

The Colorado charter school statute incorporates the most comprehensive set of
information requirements in this area. It directs that the charter school application
include: evidence that the plan for the charter school is economically sound for
both the charter school and the school district, a proposed budget for the term of
the charter, and a description of the manner in which an annual audit of the
financial and administrative operations of the charter school, including any
services provided by the school district, is to be conducted.102

Massachusetts has left most contractual requirements up to the secretary of
education. However, the statute does require charter schools to provide an
annual report containing a "discussion of progress made toward the achievement
of goals set forth in the charter" and "a financial statement setting forth by

                                                
102CO ¤ 22-30.5-106 (1) (g).
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appropriate categories, the revenue and expenditures for the years just
ended."103 The form of this report is within the secretary's discretion.104

Table 3.4

Description of the School's Financial and Programmatic Plans

More Autonomy    --------------------------------------------------------------
Less Autonomy

CO NM AZ KS MN CA MA WI MI GA MO

Demonstration
of the
Financial
Soundness of
the Proposed
School

4
Does
Not

Appl
y

Does
Not

Appl
y

Proposed
Budget for
Contract Term

4 4 4
Does
Not

Appl
y

Does
Not

Appl
y

Description of
Annual
Financial Audit

4 4 4 4 4 4
Does
Not

Appl
y

Does
Not

Appl
y

Description of
Annual
Programmatic/
Administrative
Audit

4 4 4 4 4 4

Same Audit
Standards as
School District

4 4

Submit Annual
Budget to
Approving
Authority

4
Does
Not

Appl
y

Does
Not

Appl
y

Key: 4 = required by statute; [blank space] = not addressed.

                                                
103MA ch. 71, ¤ 89.
104MA ch. 71, ¤ 89.
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Under the charter school statutes of Georgia and Missouri, financial management
remains with the approving authorities, obviating the need for financial audits at
the school itself. However, neither state statute requires the charter school
applicant to describe an annual programmatic audit, which goes more to progress
on the educational plan than finances.

A Description of the School's Self-Governance

Accountability also extends to oversight of decisionmaking processes within the
charter school. Approving authorities have an interest in knowing that the
procedures by which important decisions are made by charter school operators
affecting public monies and public school students are both effective and fair.
Requiring charter school organizers to explain their form of self-government to
the approving authority prior to the grant of a charter establishes a basis for
determining a group's political and/or managerial competence, and provides a
benchmark for subsequent oversight of the school's decisionmaking process. Of
key importance are descriptions of how decisions are to be made and who is to
be involved in making them.

Perhaps the most efficient approach to meeting these needs for accountability is
to require the school to be organized under some state law covering the
governance of business or non-profit entities. This body of statutes and case
law provides approving authorities with a clear set of expectations of
decisionmaking processes and the allocation of decisionmaking power, and
establishes a ready benchmark for determining subsequent compliance.105 A
somewhat less efficient approach is to specify the form of government in a
provision of the charter school statute itself. Like the first option, this approach
reduces the burden on the approving authority to develop appropriate and
workable forms of self-government, but such provisions cannot offer the
extensive body of guidance contained in other laws. This lack of predictability is
inherently less supportive of accountability, because the benchmark necessary
to assure compliance is itself uncertain.

In theory, leaving the determination of acceptable forms of self-government
entirely to the discretion of the approving authority provides greater control over
the organization of the charter school entity. But the option assumes the
approving authority will be able to develop as comprehensive a scheme of self-

                                                
105This approach does not compromise the charter school applicant's ability to devise unique governance
structures. State corporations and non-profit corporations statutes permit deviations from standard
governance provisions that otherwise apply by default. But reliance on such law provides a relatively
predictable governance structure that charter school operators may find reassuring.
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governance as that contained in the state corporations act. This places a
substantial burden on the approving authority to develop expertise in a subject
that is arguably outside its special competence (education policy), and raises the
possibility that the approved charter will inadvertently ignore certain areas of
school governance. Again, the lack of a predictable benchmark threatens
accountability.

A final approach is to require the charter school applicant to describe the
proposed form of self-government, perhaps including specific references to the
role of key stakeholders such as teachers and parents. This method shifts the
burden of describing how decisions will be made and who will make them to the
applicant, but nevertheless requires the approving authority to develop some
standards as to appropriate forms of charter school organization. And like the
previous approach, it would seem more likely to result in a less than complete
treatment of self-governance in the approved charter.

In many statutes accountability is supported by provisions requiring some
explanation of the system by which important decisions will be made in the
charter school, but most statutes are rather vague with regards to self-
governance (see Table 3.5).

Michigan and Minnesota require that their charter schools be organized under
state law governing the structure of corporate entities, the terms of which are
defined by state law. Minnesota allows the choice of organizing as a non-profit
corporation or as a cooperative. Michigan's legislation requires that the
application contain the school's proposed articles of incorporation and bylaws,
including the school's "governance structure."106 These must be consistent with
state statutes governing non-profit corporations, and include governance by a
board of directors.107 As noted above, under the Michigan statute, the approving
authority determines the number of board members, how they will be selected,
and the length of their term.108 The statute also requires that the ultimate contract
describe the school's "specific operating requirements [including] at least all of
the matters set forth in the application for the contract."109

Several states require charter school applicants to explain how the school will be
governed, although the specific content of that explanation is unclear,
particularly with respect to rules of decision. The Kansas statute is typical of this
                                                
106MI ¤ 502 (3) (c), (d).
107MI ¤ 502 (1).
108MI ¤ 503 (3).
109MI ¤ 503 (4) (d).
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approach, requiring only that charter school petitions include a description of
"the governance structure of the school, including the means of ensuring
accountability to the [local] board of education."110 That structure must be
approved by the local and state boards of education, but it need not follow a
particular pattern, nor is it required to cover particular decisions.111

Georgia is even less demanding in its requirement that applicants explain
decision processes. It requires that the charter school petition include
descriptions of how the faculty, instructional staff, and parents will be involved
in the development, implementation, and evaluation of the proposed educational
program.112 This implies that some description of the school's governance
structure will be contained in the contract.

                                                
110KS ¤ 4 (c) (5).
111KS ¤ 4 (e), (f).
112GA ¤ 20-2-255 (c) (6), (7).
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Table 3.5

The School's Method of Self-Governance

More Autonomy    --------------------------------------------------------------
Less Autonomy

MI MN MA MO KS CO CA WI AZ GA NM

School
Organized under
Nonprofit or
Business
Corporations
Statute

4 4

School's
Management
Structure
Specified by
Charter School
Statute

Implie
d

4 4 4

School's
Management
Structure
Specified by
Approving
Authority

4 4

School's
Management
Structure
Described in
Contract

4 4 4 4 4 4 4 Implie
d

Description of
...
Parental
Involvement
in School
Decision
Making in
Contract

4 4 4 4

Teacher
Involvement 4 4

Community
Involvement 4 4

Key: 4 = required in statute; [blank space] = not addressed.

A Description of the School's Admissions Policies

Charter school accountability is advanced by the establishment of clear
standards to determine compliance with the statute. In keeping with this theme, a
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description of admissions policy in the charter school application is important to
accountability. Although discrimination on the basis of race, national origin,
ethnicity, and religion are prohibited by law, a wide variety of other grounds for
discrimination in admissions exist.113 Unless a charter petition is clear on the
criteria that the school proposes to use, approving authorities may find they
have approved a school using admissions policies that are legal but contrary to
the authority's public policy judgments. By setting a clear standard of review,
statutes that require charter schools to be open to any student living in the
district are the most supportive of accountability. Other formulations are subject
to interpretation and thus constitute ambiguous benchmarks. For instance, those
statutes that contemplate the establishment of charter schools by conversion
leave the individual charter schools with the same admissions policy as the
district. This is less supportive of accountability than the previous approach
because the range of permissible forms of discrimination in the district may be
untested, and forms of discrimination that turn out to be permissible might be
considered contrary to the local school board's perception of public policy.
Similar problems are conceivable where statutes only require that charter schools
comply with anti-discrimination laws. Where statutes allow schools to describe
their proposed admissions policy a burden is placed on the approving authority
to predict the outcome of the policy in potential future disputes. This ambiguous
benchmark undermines accountability.

Most statutes at least require charter school organizers to describe their
proposed admissions criteria in their application (see Table 3.6). Colorado offers
organizers no leeway on admissions policies. Under its statute, admission "must
be open to any child who resides within the school district."114 This
unambiguous standard offers a clear guide to those responsible for monitoring
compliance with state regulation under the charter school statute.

The legislation passed by Georgia, Missouri, and New Mexico contemplates only
conversion of existing schools to charter status, with pupils drawn from the same
community before and after conversion, and the school itself remaining a part of
the school district. Consequently, the school's admissions policies remain
unchanged and like those of the district to which the school belongs.

                                                
113See Table 2.4 for a detailed list of statutory restrictions on charter school's admissions policies.
114CO ¤ 22-30.5-104 (3).
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Table 3.6

Charter School Admissions Policies

More Autonomy    ---------------------------------------------------------------------------------
-------    Less Autonomy

"Open to Any Child
Who Resides in the

School District"

Conversion Only -
No Change in Policy

Compliance With
Restrictions in
Charter School

Statute - No
Description Required

Description of Policy
Required - Approving

Authority Must
Authorize

CO GA
NM
MO

AZ MA
CA
MN
WI
MI
KS

California, Kansas, Massachusetts, Minnesota, Wisconsin, and Michigan allow
for conversion as well as the formation of new schools, but contemplate the
existence of alternatives for students who choose not to attend a charter school.
These states require applicants to explain their approach to admissions. For
example, Minnesota charter school contracts must contain the school's
"admissions policies and procedures."115 Kansas requires the charter school to
specify "criteria for admission of pupils."116 In these cases, the approving
authority must authorize proposed admissions policies as part of the charter or
contract under which the school will operate.

A Description of the School's Disciplinary Policies

In many cases, public schools and public school districts may refuse to enroll a
student expelled from any other public school.117 However, the right of an
enrolled student to public primary and secondary education offered by the state
is an entitlement protected by the Constitution.118 Consequently, a student
cannot be deprived of the right to public schooling without due process of
law.119 As public schools, charter schools must honor this constitutional

                                                
115MN ¤ 120.064, Subd. 5 (3).
116KS ¤ 4 (c) (8).
117See Wash. Admin Code ¤ 180-40-275, as contained in that state's Common School Manual (1995)
prepared by the Superintendent of Public Instruction.
118Goss v. Lopez, 419 U.S. 565, 95 S.Ct. 729, 42 L.Ed. 2d 725 (1975).
119Id.. See generally, H.C. Hudgins, Jr. and Richard S. Vacca, Law and Education: Contemporary Issues
and Court Decisions (3d. ed.) ¤ 10.3 (1991).
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requirement, regardless of whether it is included in the state's charter school
statute.

A charter school's approach to student discipline affects the protection of
student rights guaranteed by the Constitution. Most charter school statutes do
address disciplinary procedures (see Table 3.7). Several establish a relatively
clear benchmark for determining accountability by implicitly or explicitly requiring
the charter school to follow district policy. Many others require the school to
describe its policies and allow the approving authority to determine whether they
are acceptable. Only one statute is silent on the issue.

Table 3.7

Student Discipline Procedures

More Autonomy    ---------------------------------------------------------------------------------
------    Less Autonomy

Same as District Description Required Description Not Required

GA
MO
NM

 CO (Negotiable)-->

KS
MN
CA
WI
MA

   AZ--->

MI

The charter school statutes of Missouri, New Mexico, and Georgia contemplate a
process allowing the conversion of existing schools to charter school status in
which the pre-existing student body remains at the school and the school itself
remains a part of the school district under the jurisdiction of district authorities.
In these cases, the charter school remains subject to the disciplinary mechanism
designed by the district. Consequently, there is no need for these statutes to
mention a charter school's proposed disciplinary policies and procedures.

Where charter schools are independent of the district, and in particular where
charter school legislation grants a blanket waiver from district rules and
regulations, the principle of accountability suggests a need for the applicant to
specify the school's proposed process for student suspension and expulsion.
Massachusetts, California, Kansas, Minnesota, and Wisconsin require such
provisions. The Kansas and Minnesota statutes are the most specific. Kansas
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requires the charter school petition to describe "pupil suspension and expulsion
policies, to the extent there is deviation from district wide policies."120 Minnesota
requires the school contract to contain an explanation of how the school will
comply with the state's pupil fair dismissal act.121  

Colorado and Michigan make no specific mention of any requirement that charter
school applicants explain their proposed procedure for student discipline. The
Colorado statute requires the applicant to bargain with the local board of
education for exemptions to district regulations, and requires the school and
local board to jointly request that the state board approve releases from state
policies.122 This implies that unless released from local and state disciplinary
procedures by negotiation, the charter school shall remain subject to those
procedures. To the extent that a charter school is exempted from existing
disciplinary regulations, the statute requires the "contract to reflect all
agreements regarding release of the charter school from school district
policies."123

Description of the School's Legal Liability and Insurance
Coverage

Charter school legislation frequently gives individual schools a legal status
independent of the school district, a quasi-private corporate form, and freedom
from district and state rules and regulations. Charter school's educational
programs are often based on innovative approaches to education. For example,
they may consider the larger community beyond the school building to be the
classroom, which may involve students attending frequent field trips, the use of
community leaders as student mentors, the employment of non-certified
personnel as teachers, and student internships at public and private institutions.
The unique and distinct status and role of charter schools within the public
school system suggests a set of legal obligations and vulnerabilities
independent of and different from the district as a whole. To the extent that this
is true, the objective of accountability implies that the nature and extent of a
charter school's legal liability, the allocation of legal responsibility between the
approving authority and the charter school, and the types and extent of the
school's insurance coverage be specified before a charter is granted.

                                                
120KS ¤ 4 (c) (10).
121MN ¤ 120.064, Subd. 5 (6), Subd. 8 (g).
122CO ¤ 22-30.5-105 (2), (3).
123CO ¤ 22-30.5-105 (3).
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Statutory provisions in the area of liability and insurance vary (see Table 3.8).
Some require the school to mimic the district. Others require charter school
applicants to describe their approach to the approving authority in the
application or petition. Many statutes contain no requirement.
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Table 3.8

Legal Liability and Insurance Coverage

More Autonomy    ---------------------------------------------------------------------------------
------    Less Autonomy

Same as District Description Required Description Not Required

GA
MO
NM

CO
WI
MN

   AZ--->

MI
MA
CA
KS

Description of the School's Health and Safety Policies

Related to liability and insurance is the issue of how a charter school will protect
the health and safety of students and employees. Again the statutes are divided
between those that require a charter school to follow district policy, those that
require a charter school applicant to describe the proposed policy in the
application, and those that contain no requirement (see Table 3.9).

Table 3.9

Health and Safety Policies

More Autonomy    ---------------------------------------------------------------------------------
------    Less Autonomy

Same as District Description Required Description Not Required

GA
MO
NM

CA
KS
WI

<---MA
<---CO (Negotiable)

<---MI
AZ--->

MN

THE MONITORING OF A CHARTER SCHOOL'S ONGOING
OPERATIONS
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Before a charter school is established, its organizers are accountable in the sense
that they have an obligation to convince approving authorities that their plans
hold the promise of educational success, further public values, and are worthy of
support. If they are not convincing, their application will not be approved.

Once a charter school has been approved, the focus of accountability shifts from
judgments about the promise of a charter school proposal to the performance of
the operational school. Charter school organizers must be able to achieve the
objectives they sold to the approving authority and must be able to prove they
achieved those objectives to the satisfaction of the approving authority. In the
charter school statutes, these needs are addressed in two types of provisions:
those requiring the school to submit to regular audits and provide regular reports
to state authorities and the public; and those obliging state education authorities
to monitor the charter schools and the charter school program.

Reporting Requirements for Individual Schools

Accountability is made possible, or at least easier, if schools are required to
report periodically on their activities. Reports constitute one approach to
determining whether schools are meeting their contractual obligations. Ideally,
the programmatic and financial audits in these reports will be conducted annually
and performed by independent, or at least state, authorities rather than by the
school itself. The reports should be available to the public and submitted at least
to the school's parents, donors, and teachers, and to the local and state
education authorities.

The requirement for reports provides these groups and particularly approving
authorities, as well as the community at large, with an important source of
information on which to base decisions to continue their support for each charter
school. The requirement also promotes responsible operation of the charter
school, as school managers must realize that their decisions and actions, or at
least the results, will be the subject of a report to their constituents and
overseers. Cumulatively, these reports form one source of information for
legislative decisions about the future of the overall charter school program.

Most charter school statutes require some form of report from each charter
school (see Table 3.10). In most cases, the requirement for an annual report is
explicitly stated in the charter school legislation or is implied by audit
requirements. Generally, schools are required to report on both their educational
program and their financial status. Often state authorities have the right to
conduct the underlying audits. The reports are usually considered public



- 88

information and in several cases schools are required to provide them to the
parents of students attending the school, as well as the school's approving
authority. In some cases, the statute requires that the report be issued by a
specific date.
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Table 3.10

Reporting Requirements for Individual Schools

More Autonomy    --------------------------------------------------------------
-    Less Autonomy
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Key: 4 = required by statute; [blank space] = not addressed; [other wording] = self explanatory.

The Massachusetts charter school statute explicitly requires an annual financial
and programmatic report. The statute describes the requirement in detail:

Each charter school shall submit to the secretary [of education], to
each parent or guardian of its enrolled students, and to each parent or
guardian contemplating enrollment in that charter school an annual
report. The annual report shall be issued no later than August first of
each year for the preceding school year. The annual report shall be in



- 90

such form as may be prescribed by the secretary of education and shall
include at least the following comments:

(a) discussion of progress made toward achievement of the goals set
forth in the charter;

(b) a financial statement setting forth by appropriate categories, the
revenue and expenditures for the year just ended.124

California, Wisconsin, and Kansas impliedly require annual reports on the
condition of a charter school's program and finances. All three require that
charter school petitions contain a description of the manner in which annual
audits of the financial and programmatic operations of the school is to be
conducted."125 Presumably, the results of these audits will be contained in a
report. The statute is silent as to the recipients of the audit information, and
hence says nothing about the recipient of the reports. Presumably, the report will
go to the approving authority. The Missouri, Michigan, and New Mexico
statutes contain no reporting requirements on the part of the individual school.  

Few state statutes explicitly require or allow the financial and programmatic
audits underlying these reports to be carried out by independent or state
authorities. Minnesota specifically grants such audit authority to state bodies.
"The department of education, state auditor, or legislative auditor may conduct
financial, program or compliance audits."126

Such authority is implicit in the Missouri statute's requirement that the
commissioner of education develop procedures for evaluating schools.127

Similarly, Michigan specifically makes the approving authority responsible to
"oversee ... compliance with the contract and all applicable law."128 The Kansas
statute also impliedly gives such authority to the local board of education with
the requirement that the district annually evaluate charter school operations for
the state board of education.129

Given that charter schools in Georgia and New Mexico remain part of the local
school system, auditing authority would appear to remain with the district.

                                                
124MA ch. 71, ¤ 89.
125CA ¤ 47605 (b) (9); KS ¤ 4 (c) (9); WI ¤ 118.40 (1m) (b) (11).
126MN ¤ 120.064, Subd. 8 (h).
127MO ¤ 18.6.
128MI ¤ 507.
129KS ¤ 8 (b).



- 91

Frequency and Content of State Agency Reports on the Charter
School Program

The studies and reports required of state agencies are intended to address the
general effectiveness of charter school legislation, more than the performance of
individual charter schools. Nevertheless, the requirement for review of the entire
charter school program supports the goal of accountability by allowing
comparisons of the results of various educational strategies taken by charter
schools and of charter schools with other public and private schools. The most
effective means of assuring this part of accountability would be to establish clear
criteria for the review of the charter school program and to require regular reports
by state authorities (see Table 3.11).

Colorado follows this approach. Under its statute, both the state department of
education and the state board of education are required to issue reports. The
state department of education is required to "prepare an annual report and
evaluation for the governor and the [legislature] on the success or failure of the
charter schools, their relationship to other school reform efforts, and suggested
changes in state law necessary to strengthen or change the charter school
program."130 The state board of education is required to report to the legislature
on the overall program by January 1, 1997.131 The Colorado state board must
compile the local board's evaluations of charter schools and "review information
regarding the regulations and policies from which charter schools were released
(under the act) to determine if the releases assisted or impeded the charter
schools in meeting their stated goals and objectives."132 In addition, the board
must "compare the performance of charter school pupils with the performance of
ethnically and economically comparable groups of pupils in other public schools
who are enrolled in academically comparable courses."133

Georgia, California, Massachusetts, and Missouri require state education
authorities to report on the charter school program, but the nature of the
reporting requirement is vague. For example, Georgia's state Board of Education
is required to report to the legislature "each year on the status of the charter
school program."134

The New Mexico, Minnesota, and Michigan statutes provide no termination date
and do not require any report to the legislature on the program. They all provide
                                                
130CO ¤ 22-30.5-112 (5).
131CO ¤ 22-30.5-113 (2).
132CO ¤ 22-30.5-113 (1).
133CO ¤ 22-30.5-113 (3).
134GA ¤ 20-2-255 (i).
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for accountability by the individual school by requiring periodic renewal of the
charter, and all but New Mexico contemplate the possibility of revocation.
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Table 3.11

State Agency Reports to the Legislature on the Overall Charter School Program

More Autonomy    ---------------------------------------------------------------
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Key: 4 = required by statute; [blank space] = not addressed; [other wording] = self explanatory.

THE POSSIBILITY OF CHARTER REVOCATION AND RENEWAL

Effective accountability requires an efficient means of terminating schools that
fail to achieve their contractual requirements, particularly in the area of
educational outcomes. This implies that contracts or charters be revocable, or
made subject to renewal (if set for a definite period), and that there are clear and
objective criteria for the revocation or renewal of a charter.

Most statutes cover these aspects of accountability in some detail. Only New
Mexico's legislation is virtually silent on these issues. The Massachusetts
statute contains few specifics in these areas, leaving the establishment of
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"procedures and guidelines for revocation and renewal" to the secretary of
education.135

Duration of the Charter

As discussed in the section on autonomy, only Michigan allows for a charter of
indefinite duration (see Table 3.12). This does deprive the approving authority of
statutorily scheduled opportunities to reconsider the charter school experiment,
but it does not deny it the right to schedule such reviews and is not necessarily
contrary to the goal of accountability. If the charter school statute provides for
ongoing review of the charter school's educational program and financial
condition, and establishes a process for charter termination if contractual
standards and other criteria are not met, accountability need not be jeopardized.
Michigan includes these provisions in its statute. It makes the approving
authority responsible for ongoing oversight of the charter school,136 and requires
that every contract contain a description of the procedure and grounds for
revocation.137

Most statutes establish a maximum duration for a charter school contract of three
or five years, with the possibility of renewal. California, Colorado,
Massachusetts, New Mexico, and Wisconsin establish a five year maximum for
the initial contract.138 Kansas provides for a three year charter.139 Georgia and
Minnesota provide for a duration of not more than three years.140 These states
provide for a renewal period equal to that of the original contract.141

The Missouri statute implies a contractual period of five years, but does not
explicitly preclude a shorter period.142 The entire pilot program is set to last only
five years, and the statute does not discuss the possibility of renewal.143

                                                
135MA ch. 71, ¤ 89.
136MI ¤ 507.
137MI ¤ 503 (4) (f).
138CA ¤ 47607 (a); CO ¤ 22-30.5-110 (1); MA ch. 71, ¤ 89; NM ¤ 22-8A-4 (B); WI ¤ 118.40 (3) (B).
139KS ¤ 5 (a).
140GA ¤ 20-2-255 (b) (1); MN ¤ 120.064, Subd. 5 (9).
141CA ¤ 47607 (a); CO ¤ 22-30.5-110 (1); MA ch. 71, ¤ 89; NM ¤ 22-8A-4 (B); WI ¤ 118.40 (3) (B);
GA ¤ 20-2-255 (b) (1); MN ¤ 120.064, Subd. 5 (9).
142MO ¤¤ 18.1, 18.4.
143MO ¤ 18.1.
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Table 3.12

Duration of Initial Contract

More Autonomy    ---------------------------------------------------------------------------------
-------    Less Autonomy

Three-Year
Maximum

Three Years Five-Year
Maximum

Five Years No Maximum

GA
MN

KS CA
CO
MA
MO
NM
WI

AZ* MI

Key: * = Renewal for Seven Years

Criteria for Revocation and Renewal

Objective criteria for revocation and renewal are vital to the goal of
accountability. The statutes are reasonably consistent in their general statement
of the grounds for revoking or deciding not to renew a charter school contract.
These typically include: violation of the contract, failure to achieve specified
educational outcomes, failure to meet generally accepted standards of fiscal
management, and violations of laws the school was not specifically exempted
from (see Table 3.13).

Every statute, except those of New Mexico and Missouri, provides some means
of terminating a charter school contract on the general grounds that the school
violated the contract.144 For example, California and Colorado allow the school
district to revoke or decide against renewal for "material violations of conditions,
standards or procedures" in their application.145 New Mexico permits renewal on
the same basis as the initial application, but provides no specific conditions
under which the state board must renew a charter.146 Missouri's legislation
contemplates neither revocation nor renewal. Missouri's statute does not
explicitly contemplate renewal.

The statutes often specifically allow revocation or non-renewal if the school
does not achieve the educational outcomes contained in the contract. California

                                                
144NM ¤ 22-8A-5 (B).
145CA ¤ 47607 (b) (1); CA ¤ 22-30.5-110 (3) (a).
146NM ¤ 22-8A-4 (B0.
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allows revocation where the school has "[f]ailed to meet or pursue any of the
pupil outcomes identified in the charter petition."147 Colorado permits it when the
school has "[f]ailed to meet or make reasonable progress toward achievement of
the content standards or pupil performance standards identified in the charter
application."148 New Mexico, Georgia, Massachusetts, and Missouri do not
mention of this possibility.

Table 3.13

Criteria for Revocation/Non-Renewal of a School's Contract

More Autonomy    --------------------------------------------------------------
-    Less Autonomy
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the Contract
or Charter
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4 4 4 4 4

"Good Cause" 4
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Pupils

4

Key: 4 = required by statute; [blank space] = not addressed.

Most legislation specifically authorizes revocation if, in the terms of the
California, Colorado, Wisconsin, and Minnesota statutes, the school fails to meet
"generally accepted accounting standards of fiscal management."149 Under the
                                                
147CA ¤ 47607 (b) (2).
148CO ¤ 22-30.5-110 (3) (b).
149CA ¤ 47607 (b) (3); CO 22-30.5-110 (3) (c); WI ¤ 118.40 (5) (c); MN ¤ 120.064, Subd. 21 (b) (2).
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New Mexico, Missouri, and Georgia legislation, financial management remains
largely with the school district, so accounting standards are not relevant.

A violation of the law is also generally considered grounds for terminating or
refusing to renew a charter school contract. California allows revocation or non-
renewal if the approving authority finds that the charter school "[v]iolated any
provision of the law."150 The statutes of Colorado,151 Minnesota,152 and
Michigan153 contain similar provisions. Georgia, Massachusetts, Missouri,
Wisconsin, and New Mexico have no such provision in their charter school
statutes.

Colorado and Minnesota also allow revocation and non-renewal on less specific
grounds. Colorado's statute enables a local school board to decide against
renewal if it "is not in the interest of the pupils residing within the school
district."154 In addition to the grounds for revocation and non-renewal discussed
above, Minnesota allows these decisions on the more general basis of "other
good cause shown."155 The scope of "best interests" and "good cause" under
the Colorado and Minnesota statutes has yet to be tested, but an expansive
definition would give approving authorities a powerful means of enforcing
compliance with the charter school statute.

SUMMARY ASSESSMENT

No state statute wins out over the others in its overall demand that individual
charter schools to be accountable to public authorities. However, in some of the
most important areas of accountability, Colorado's legislation clearly takes the
lead.

The Process of Becoming a Charter School

Georgia's charter school legislation, which contemplates the conversion of
existing schools to charter status, imposes a high standard of accountability on
charter school organizers from the start. It demands the highest degree of overall
community support for a charter school; over 66 percent of the schools teachers,

                                                
150CA ¤ 47607 (b) (4).
151CO ¤ 22-30.5-110 (3) (d).
152MN ¤ 120.064, Subd. 21 (b) (3).
153MI ¤ 507 (b).
154CO ¤ 22-30.5-110 (4).
155MN ¤ 120.064, Subd. 21 (b) (4).
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over 66 percent of the parents of pupils at the school, and the local school board
(charters are approved by the state board of education). In the case of
conversion, Minnesota requires the highest degree of teacher supportÑ90
percentÑbut establishes no required level of parental support (the local board is
the lowest level approving authority). Of the statutes allowing the formation of
entirely new schools, California and Wisconsin demand the highest levels of
supportÑ10 percentÑof the teachers in the district.

In the critical area of representations regarding a proposed charter school's
educational program, Colorado's statute is far and away the most demanding. It
requires the most complete description of a proposed charter school's
educational program. Charter school applications must include a mission
statement consistent with the statute's section on legislative intent. It must
contain a description of the proposed educational program, pupil performance
standards, and curriculum. These must at least meet content standards
established by the school district or the state. The school's program must be
designed so that it can be met by every student. The applicant must describe the
plan for student evaluation, the types of assessments that will be used, and
plans for corrective action if school performance drops below the proposed
standards.

In the area of educational accountability, Massachusetts and Michigan are
superior to Colorado in only one respect. They explicitly require that the charter
school employ state sanctioned tests to measure school performance, which
allows state education officials to compare the results of education at a charter
school with the larger state school system.

Colorado also imposes the greatest degree of accountability on charter schools
in the area of budgeting during the application process. Like most statutes,
Colorado's requires applicants to describe how annual financial and
programmatic audits will be carried out. But the statute also requires applicants
to demonstrate that their plan is financially sound and provide a proposed
budget for the term of the proposed contract. Minnesota is superior in the small
respect that it explicitly requires charter schools to maintain the same audit
standards as a school district.

The Michigan statute probably provides for the highest degree of accountability
with respect to an applicant's description of the charter school's method of self-
governance. Michigan schools must be formed under the state non-profit
corporations statute and be governed by a board of directors. The statute
requires that the application contain the proposed school's charter and by-laws.
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The approving authority determines the number of board members, how they will
be selected and the length of their terms. The contract must include provisions
covering each of these matters.

By stating that charter schools must be open to any student who resides in the
school district, the Colorado statute sets an unambiguous standard of
accountability for charter school applicants in the area of admissions. Applicants
have nothing to describe in their applications, they must meet the statutory
requirement. Similarly, state statutes that contemplate the conversion of existing
district schools to charter status, often requiring the school to remain under the
supervision of the local school district, appear to assume that the district
admission requirements will remain in force.

With regard to descriptions of disciplinary, liability and insurance, and health
and safety policies, states that contemplate conversion within the school district
framework (Georgia, Missouri, and New Mexico) in essence require that the
charter school remain subject to existing the district's policies. There is no
description of such policies in the charter school application.

Where they assume that charter schools will be independent legal entities, state
statutes differ in their requirement that the applicant explain proposed policies in
the application. Minnesota's contains the most specific discussion of
disciplinary procedures, requiring applicants to explain how they will comply
with the state statute governing pupil dismissal. In the area of liability and
insurance coverage, Colorado's is probably the most demanding in terms of
accountability, requiring that the application contain an agreement between the
school and the district on respective liability and applicable insurance coverage.
With regard to health and safety, the California and Wisconsin statutes place the
greatest accountability demands on school applicants by requiring them to
incorporate provisions explaining procedures to assure student health and safety
into their petitions. Massachusetts establishes the less specific, but broadly
reaching requirement that charter schools comply with all applicable state and
federal laws and regulations.

Monitoring Charter School Operations

The Massachusetts legislation provides the most comprehensive annual
reporting requirement on charter schools. It requires an audit of a school's
financial and programmatic operations during the previous year. At a minimum,
the report must discuss the progress made in achieving contractual obligations
and contain a financial statement of school revenues and expenditures, broken
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into appropriate categories. This report must be issued by August for the
preceding year, and distributed to parents who contemplate enrolling their
children in the school, as well as to the parents of students already enrolled in
the school, and to the secretary of education.

The Minnesota statute contains many of these same requirements, but also
expressly permits state officials to conduct independent audits of the school.
Georgia's legislation does not grant its charter schools financial independence
from the local school board and therefore does not require financial reports, but
does require an annual programmatic report which must be distributed to parents,
the local board, and state education authorities, and made available to the
community at large.

Colorado's charter school legislation includes the most comprehensive
assessment of charter schools by state education authorities. The statute
requires an annual report by the state department of education to the governor
and the legislature evaluating the success or failure of charter schools in the
state, and suggesting changes to state law to strengthen or change the charter
school program. The state board of education is required to provide the
legislature with a report by 1997, evaluating the overall program and specifically
the effect of waivers on school performance.  
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Revocation and Renewal

The Georgia and Minnesota statutes provide the most frequent opportunities for
approving authorities to exercise their right to hold charter schools accountable
for educational performance and other obligations. They establish a maximum
term of three years before a charter school contract comes up for renewal.

With respect to the criteria applied by approving authorities faced with a
decision to renew or revoke a contract, Colorado offers the widest scope for
exercising the right to hold a school accountable. Like most state statutes,
Colorado's permits a charter to be revoked or not renewed for material violations
of the contract, a failure to make reasonable progress towards educational
outcomes specified in the contract, a failure to meet generally accepted standards
of financial accounting, or violation of the law. But Colorado also allows
approving authorities to terminate a contract or decide against renewal on the
broader standard of the best interests of pupils residing in the school district as a
whole.
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I V .  A U T O N O M Y ,  A C C O U N T A B I L I T Y , 
A N D  P U B L I C  V A L U E S 

In the abstract, autonomy and accountability are concepts in opposition.
Complete autonomy suggests complete freedom. Complete freedom implies
accountability to no one. Complete accountability suggests subservience, which
implies that the accountable party lacks independent decision making authority.

In real-life settings, autonomy and accountability exist side by side, in some sort
of balance. For example, it is commonplace in managerial circles to discuss the
need to "combine responsibility with authority." The idea is that a manager made
responsible to achieve particular results should be given the authority to take the
actions required to get the job done. The scope of the manager's autonomy is
defined by the result he or she is accountable for and the means necessary to
achieve the result. The scope of autonomy is also affected by competing values
held by those who delegate authority and responsibility to the manager, which
lead them to impose constraints on the manager's discretion.

As suggested by the following formulation, the charter school concept is based
on some sense of a need to balance the autonomy of individual schoolsÑthat is
their control over decisions essential to the success of their educational program,
and their accountability to approving authoritiesÑfor student performance and
compliance with the terms of their charter, tempered by constraints imposed on
the school by larger values concerning public schools.

[People] at the school site must have the power to make critical
decisions about such issues as budgets and personnel. They should
be held accountable for results specified in a written contract.

Moreover, charter schools should be exempt from virtually all rules and
regulations, except those that prohibit discrimination.156

It is possible to devise charter school statutes that emphasize accountability to
the point where the school lacks effective control of its educational program. It is
also possible to grant the charter school so much freedom that it cannot be held
accountable for its operation. Conflicts between the autonomy and
accountability aspects of charter school statutes have been briefly noted in prior

                                                
156Lynn Olson, "Varied Laws Raise a Question: What Is a Charter School?," Education Week 14, January
19, 1994 (reporting on efforts by charter school organizers to develop a common definition).
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sections. Every statute handles these tensions differently, in some cases erring
on the side of accountability, in others favoring autonomy. Charter school
autonomy is compromised to the extent that statutes allow approving authorities
to deny charters at their discretion, although the exercise of such discretion
clearly makes the schools highly responsive (i.e., "accountable" to approving
authorities). Charter school accountability is compromised to the extent that
statutes fail to define clear standards of school performance in the area of
educational outcomes schools, although the lack of such standards clearly
expands the scope of a charter schools freedom from outside interference (i.e., its
autonomy). Charter school legislation should create a workable mix of
accountability and autonomy that encourages the development of a more
effective public school system.

This section explores tensions between the autonomy and accountability sides
of the basic bargain embodied in the charter school statutes examined in this
report. It also reviews conflicts between autonomy and the values of public
education reflected in federal and state constitutional law. The objective is not
only to describe these conflicts, but also to suggest how workable balances
between these competing objectives might be embodied in the provisions of
charter school statutes. Together with the results of Sections 3 and 4, the
discussion in this section will provide the basis for a description in Section 5 of a
model charter school statute.

A METHODOLOGY FOR ANALYZING THE PROVISIONS OF
CHARTER SCHOOL STATUTES

The provisions in charter school statutes represent the result of each
legislature's efforts to balance the objective of fostering the autonomous
administration of the individual charter school with the need to hold the school
accountable for its performance and its fidelity to the values of public education.
The nature of this balance differs by statute. It is determined by the legislature's
sense of how much autonomy is necessary for the charter school to improve
educational outcomes and how the legislature characterizes the values of public
education. States with a "weak" basic bargain have decided that less autonomy
is necessary than those with a "strong" bargain, but all tend to err on the side of
control, perhaps because the mechanisms of accountability are not well-
developed. To a lesser extent, states are reluctant to push the charter school
concept into areas that disrupt the institutions of mainstream public education
because they confuse those institutions with the underlying values of the public
education system.
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AUTONOMY AND ACCOUNTABILITY

The problem of balancing autonomy and accountability involves a reconciliation
of two coequal values at the heart of the charter school concept. On one hand is
the belief that schools should be accountable to the public for
resultsÑexpressed in terms of student performanceÑand for operating within
the law. On the other, is the position that decisions about how to achieve those
results and how to administer the school within legal bounds should be made at
the school itself. The two values come into conflict in key areas of charter school
legislation: the approval process, the duration of the charter school contract,
school financing, performance standards, and self-governance. An effort will be
made below to describe and resolve or mitigate the tension between competing
values in each of these areas.

Underlying the proposed resolutions of these conflicts is an assessment that the
best method for arriving at the correct balance between these coequal values in
any provision of a charter school statute is to judge each value (as reflected in
the provision) in terms of its effect on the other value. Thus, in an ideal world, no
provision to promote school autonomy should be allowed to undermine
accountability for student performance; and aside from promoting accountability
for results (and adherence to state laws governing health and safety,
discrimination, and the use of public monies), no provision should be allowed to
impinge on school autonomy. Given this formulation, the critical issue is how
much autonomy is necessary to improve performance.

An answer to this question assumes that valid and reliable measures of student
and, hence, school performance are readily available, an assumption many would
question. Any existing charter school statute represents the legislature's best
guess as to the proper balance between autonomy and accountability. In this
respect, implementation of the range of strong and weak bargains codified into
law constitute yet another experiment undertaken by the states as social
laboratories. From these experiences the nation will begin to get at an answer to
the question of "how much (autonomy) is enough."

Thus far, whether the bargains are characterized as strong or weak on school
autonomy, most legislatures have placed the charter school on a relatively short
leash. All but those of Arizona, Massachusetts, and Michigan place the power to
oversee charter schools primarily with local boards of education, but local school
boards labor under a fundamental conflict of interest because they
simultaneously oversee the charter school's chief competitor for public school
students  (i.e., the centrally-managed district schools under the board's direct
control). No charter school statute in force at the time this report was written
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prohibits approving authoritiesÑmostly local boardsÑfrom applying highly
subjective approval criteria. The approval of charter school applications remains
an essentially discretionary and arbitrary process; reinforced by the normal
tendency of appellate authorities to defer to the lower bodies except where the
abuse of discretion is self-evident. Aside from the Michigan statute, charter
school contracts are required to be quite shortÑno more than five years, and are
subject to arbitrary renewal criteria, again often applied by the local board. And
aside from Massachusetts, charter school statutes grant local school districts
substantial powers over charter school finances.

Charter school advocates and applicants may try to sensitize boards to their
conflict of interest and ask them to be "fair" in their decisions. Nevertheless,
these factors tend to tilt negotiations between school boards and charter school
applicants over the terms of a school's charter in the board's favor.
Consequently, under most statutes, a determination of the actual extent of a
charter school's operational autonomy is up to the local board.

This state of affairs is likely to continue until legislatures decide that valid and
reliable measures of student performance exist. Such measures are not only to
permit charter school accountability but also to assure charter school autonomy,
and indeed to substantiate the charter school concept. The effect of valid,
reliable measures of student performance on accountability is obvious. A
benchmark for comparing the performance of a charter school with any other
public school is fundamental to the concept of accountability. The effect on
autonomy is perhaps less apparent but equally essential, because without
objective criteria for assessing school performance, legislatures will naturally
tend to rely on the subjective and somewhat arbitrary standards applied by local
boards that effectively limit a charter school's independence. The development of
valid and reliable measures of student performance is also essential to the long
term success of the charter school concept, because without them, charter
school advocates have no solid basis for their claim that independent schools
are a better approach to public education than the traditional system of schools
centrally-directed by the district.

For the same reasons, there is a need for reliable methods of charter school self-
government. Without them, important school decisions may be made on an ad
hoc, arbitrary basis without considering all the relevant factors or stakeholders.
Also, approving authorities are forced to approve the specific and sometimes
unique proposals for decisionmaking in each proposal on the basis of subjective
criteria. Here, as in the case of inadequate performance measures, the approving
authority is given a means of influencing the negotiation of a proposed charter
so as to limit the school's operational autonomy after charter approval. However,
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unlike performance measures, a considerable history and experience in the legal
basis of organizational decisionmaking exists. State cooperative, non-profit, and
business corporations statutes and case law provide reliable information on the
administration of publicly chartered entities. Such information should be
transferable to the charter school setting and easily transported into the charter
school statutes.

The precise balance between autonomy and accountability in the operation of
individual public schools necessary to support a consistently high level of
student performance is not known. Charter school advocates imply that a great
deal of autonomy is both desirable and necessary to assure improved
educational outcomes.157 Each of the charter school statutes creates a somewhat
different balance between the two.

A review of charter school legislation suggests statutory provisions where
actual tensions between the goals of autonomy and accountability are most
likely to surface. The provisions of greatest interest include those establishing:

¥ the process for obtaining approval of a school charter;

¥ the duration of the charter;

¥ the use of state-mandated performance standards and tests;

¥ the extent of an approving authority's oversight of school finances;

¥ the description of a charter school's approach to self-governance; and

¥ the criteria for renewal and revocation of a charter school contract.

Approval of a Charter

Perhaps the most subtle influence on autonomy and accountability is contained
in the statutory provisions dealing with the process of approving a charter
school. On one hand, the requirement of accountability justifies the approving
                                                
157Charter schools ... offer a significant departure from the standard management structure of public
schooling. ... District boundaries would no longer dictate where a child attends school since charter schools
serve as an enrollment option for students, parents and teachers.  Decentralization would be achieved by
granting full control over the entire school budget as well as management and personnel decisions to
school-based councils.  Removal of most state and local regulations (other than those necessary to ensure
safety, nondiscrimination, and high educational outcomes) would provide opportunities to be innovative
and eliminate the ability to lay blame for poor achievement elsewhere.

Louann Bierlein and Lori Mullholland, Charter School Update:  Extension of a Viable Reform Initiative i,
Morrison Institute for Public Policy, School of Public Affairs, Tempe, Ariz.:  Arizona State University,
October 1993.
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authority subjecting charter school applications to close scrutiny before granting
a charter. One of the most significant differences between the traditional school
system and the charter school concept is the latter's notion of a contractual
relationship between the state and private individuals or groups to run public
schools, and thus of the management of public schools by private persons.
Before the state can entrust public funds and the education of its children to
what, under various charter school statutes, are greater or lesser degrees of
private control, it must examine the applicant's bona fides and proposals with
great diligence. The need for accountability also legitimizes a process of
negotiation between the school organizers and the approving authority over
aspects of the proposed school's status, rights, obligations, and operations.

On the other hand, in most charter school statutes the scope of negotiation is
quite broad and tends to favor the typical approving authoritiesÑlocal boards of
education, particularly where an appeals process is lacking.158 An approving
authority is not obligated to approve a proposed school contract that meets the
objective requirements enumerated in the statute (under most statutes it "may"
approve the contract), although it is prohibited from approving schools that do
not meet them. The right of approving authorities to base the decision whether to
grant a charter on subjective and perhaps even arbitrary criteria gives it
enormous power over charter school applicants. This bargaining leverage may
cause the applicants to yield on contractual provisions that will affect the
school's operational independenceÑincluding those provisions explaining the
proposed educational program

Even where an appeals process exists, the approving authority's virtually
unlimited power to decide not to grant a charter can tend to limit the charter
school's autonomy. Short of a clear abuse of discretion, appellate bodies are
generally reluctant to overrule the decisions of lower government bodies.
Appellate authorities in the charter school application process would seem
equally unwilling to "second guess" the decision of a local school board directly
responsible for the oversight of the proposed charter school under review.

Accountability would be served equally well if the approving authority were
obligated to grant a charter once it was satisfied that the application conformed

                                                
158Advocates say the major impediment to charter schools' success is the ability of the state or local board
of education to impose conditions on the schools operating practices--requiring that it contract with the
local district for supplies or that it hire only union teaching and support staff for example--as a condition of
granting the charter.

Barbara Langdon, "Charter schools lead new course on school choice map," The Northwest Current
(Washington, D.C.) 1, 6, January 26-February 8, 1994.
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to the statute's objective requirements. The school would have to meet these
requirements to continue in operation. But the reliance on objective criteria
would promote the charter school's autonomy by preserving its exclusive control
over decisions essential to its continued success. Moreover, under this scheme,
an appellate authority would have a more solid basis for assessing whether
discretion was in fact abused by an approving authority that decided not to
grant a charter.

Contract Duration, Revocation, and Renewal

Most charter school statutes prohibit contracts of more than three or five years.
Limiting the duration of a charter school's contract promotes accountability,
requiring a charter school organizer to periodically justify its existence under
circumstances when the state is under no obligation to support its continuation.
By establishing a certain date when the organizer's right to run a charter school
will end, unless the approving authority takes a positive action to renew the
charter school contract, organizers are given a very strong incentive to meet their
contractual obligations.

In practice, however, this requirement may constrain the autonomy of potential
charter school organizers, particularly their actual control over decisions
concerning school design. A short contract period may tend to induce caution
on the part of school organizers (as well as approving authorities) and
discourage the most innovative (i.e., "risky") designs. As a result, charter
schools that are approved and do succeed may not depart too far from the
mainstream in either their pedagogy or their overall approach to public school
management.159 Particularly when combined with circumstances in which the
decision to renew is largely within the approving authority's discretion, the
prospect of regular renewal negotiations creates an imbalance of bargaining
power that may reduce the school's day-to-day control over its own affairs. And
if charter schools do not differ significantly from the traditional schools around
them, what is their justification?

The right of an approving authority to revoke a contract on the basis of
subjective criteria (e.g., permitted in Colorado) creates similar problems. If a
contract can be terminated despite adherence to the terms of the agreement and
no violation of any other law, the school is at a disadvantage in its relationship
with the approving authority. The latent threat of revocation can affect the

                                                
159And paradoxically, the more they look like traditional schools, linked to the school district in
traditional ways, the less apparent the reasons to pursue nontraditional forms of organizing a school system
(like that emvodied in the charter school concept) will become.
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content of the charter school's interactions with a district in ways that limit the
school's real autonomy.

At first glance, a charter school contract of indefinite duration might seem
antithetical to accountability. When is the holder of a perpetual charter required
to justify its existence? The answer is "every day." If retention of the contract is
based on the maintenance of objective student performance standards,
observation of the law, and regular financial and programmatic audits, and if the
termination decisions of approving authorities are subject to appellate review,
the school can be held responsible for its performance without jeopardizing the
independent authority granted to the school to take actions to meet contractual
requirements.

The Use of State-Mandated Student Performance Standards

Charter school advocates fervently believe that they can improve upon the
traditional school system's educational outcomes. Accountability demands some
means of measuring the performance of students educated at charter schools and
comparing it with the performance of students in the rest of the public school
system, and perhaps even with students attending private schools. Based on
this reasoning, a requirement that evaluations of charter school students be
based on state-mandated educational standards measured by the results of state
mandated tests is unobjectionable. Many states do require adherence to such
standards and such a testing regime in the name of accountability.

However, there is a danger that state-mandated performance standards will
narrow the range of acceptable schools to those that depart from the mainstream
in only marginal ways. If the tests are designed in such a way that they
effectively dictate what, when, and how a student must be taught in order to
achieve an acceptable score, the charter school's actual autonomy in the areas of
curriculum and pedagogy will be substantially limited.160 And state standards
may embody assumptions about educational requirements quite different from
those of a charter school, but which are no more valid in terms of predicting
students success in the real world.

                                                
160[A]ssessment, especially when it is used for decisionmaking purposes, exerts powerful influences on
curriculum and instruction. It can "drive" instruction in ways that mimic not only the content, but also the
format and cognitive demands of tests.

Linda Darling-Hammond, "Performance-Based Assessment and Educational Equity," 64 Harvard Ed. R. 5,
7-8 (citations omitted).



- 110

One means of managing this tension between accountability and autonomy
would be for the school and the approving authority to negotiate the standard
and test as part of charter school contract. Until the state develops its own
standards and tests, this is what the Massachusetts statute requires.161

However, the charter school organizers would tend to suffer from the lack of
negotiating leverage discussed above. In addition, a patchwork quilt of standard
and testing regimes for each school would tend to undermine the state's ability to
monitor the charter school program.

A better balance between autonomy and accountability would be achieved if
charter school organizers were allowed to choose from an array of standards and
associated tests approved by the state board of education or even by the
legislature. A sufficientlyÑbut not excessively--broad array of standards and
tests would give school designers greater autonomy in determining their school's
educational program (by widening the scope of potentially successful school
designs) and maintain the school's accountability for student achievement.
Reasonable limits on the range of standards and tests might not unduly strain
the state's ability to compare the performance of charter schools with other
public and private schools. This approach was adopted by Michigan, which
allow charter schools to be assessed by tests developed or sanctioned by the
stateÑthe California achievement test, the Stanford achievement test, or the
Iowa test of basic skills.162

Local School District Oversight of Charter School Finances

Virtually every state statute requires charter schools to undergo regular financial
audits that meet generally accepted accounting procedures. Charter schools
spend public money and should account for their expenditures regularly, clearly,
and in a form that allows for meaningful comparisons at least with other charter
schools. (Given that the traditional public school is part and parcel of a school
district and is tied to the district's central services and bureaucracy, direct
comparisons between charter and individual district schools may not be
possible.) Provision of this information to education officials and the public
"after the fact" promotes accountability. The procedure enables officials to take
timely action to prevent the continuation of illegal expenditures and builds a
record on which approving authorities can base decisions about whether or not
to terminate a charter.

                                                
161MA ch.71, ¤ 89.
162MI ¤ 502 (3) (d) (ii).
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Requiring charter schools to submit their proposed expenditures (i.e., their
planning budgets) to an approving authority prior to approval of their charter
supports the approving authority's ability to judge the economic viability of the
proposed school and the financial planning skills of the applicants. On the other
hand, requiring the charter school to annually submit its actual budget to a
school board for approval severely undermines school autonomy. This approach
to fiscal accountability promotes micro-management of the charter school's
educational program by the approving authority and threatens to submit charter
school managers to precisely the kinds of rules and regulations that strangle
reform and that motivated passage of the charter school statutes in the first
place.

Rather than requiring charter schools to submit their annual budget to a
governmental body, they could be obligated to provide it to the public and the
press for comment at a public meeting of the school's governing body. This
exposure will promote the kind of public debate and interest on which
accountability should rest, without unduly jeopardizing the charter school's
ability to devise the program for which it proposes to be held accountable.

Charter School Self-Governance

The public has a right to understand how important decisions will be made by a
charter school and to be confident that such decisions will not be made by
arbitrary or ad hoc processes. Before an approving authority chooses to grant a
charter, it has a right to know who controls the school and who is ultimately
accountable for its success or failure. Requiring that charter school proposals
describe a school's decisionmaking bodies, the individuals who will make up
those bodies, the decisions those bodies are entitled to make, and the vote, if
any, necessary for decisions to be made, is well within bounds.

Requiring a description of self-governance promotes accountability, but
specifying the contents of that description can threaten autonomy. For example,
several statutes require certified teachers to constitute a majority of the charter
school's decisionmaking body. This undermines autonomy, by substituting the
district's control of individual schools with exclusive control by teachers. While
this type of requirement may well correspond with a legislature's desire that a
charter school statute be a vehicle for empowering teachers, it unnecessarily
narrows the range of charter school proposals to those teachers are willing to
promote. A more equal balance of autonomy and accountability is promoted
when statutes require that the charter school application describe the school's
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form of self-governance in detail, but the statute does not specify the content of
self-government.163

State statutes governing the formation and operation of corporate entities
provide one means of balancing the requirement for a clear and comprehensive
description of charter school self-governance to satisfy accountability, with the
need for flexibility to promote autonomy. For example, by requiring charter
schools to establish themselves under a state's non-profit corporations statute,
ad hoc and arbitrary decision processes can be avoided, and clear lines of
authority maintained. At the same time, the statues are flexible enough to
accommodate a wide range of members and interests. In addition, a substantial
body of law exists from which to draw guidance in making subsequent decisions
on the school's ongoing operations.

AUTONOMY AND THE VALUES OF PUBLIC EDUCATION

To the extent that charter school advocates accept accountability to government
agencies for purposes other than assuring educational results and financial
responsibility, they tend to emphasize the need for charter schools to operate as
public schools, in conformity with the values of public education embodied in
the federal and state constitutions. In order to balance autonomy with the values
of public education in charter school legislation, the values must first be
distinguished from the means traditionally chosen by the legislature to further
those values. The values must be maintained, but the means of institutionalizing
those values can change.

Today's institutions of public elementary and secondary education are deeply
entrenched in American public life and in our collective memory. They include
schools that do not teach religion; are operated directly by local agencies of
state government; are managed by boards of education on a not-for profit basis;
have open admissions for most students living in the same neighborhood (and
exceptions to that general rule only for especially disadvantaged or gifted
students); are staffed by public employees (who are often represented by unions
on a district-wide basis); and employ teachers who hold state licenses certifying
their qualification to teach. These characteristics collectively constitute the
traditional public school system.

                                                
163 "State provisions (on school governance)...must involve a certain amount of trust in that certain details
are left to be worked out between the school and its sponsor."  Louann Bierlein and Lori Mullholland,
Charter School Update:  Extension of a Viable Reform Initiative 17, Morrison Institute for Public Policy,
School of Public Affairs, Tempe, Ariz.:  Arizona State University, October 1993.
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A review of the legal literature on public education suggests that three values of
constitutional significance are central to public schooling. The first is that
"[w]hen a state creates a public system of education to which all children are
entitled to attend, each child is vested with a property interest therein."164 In
many instances, a free public education at the primary and secondary levels is
guaranteed by the state constitution. No child may be deprived of that
entitlement without due process of law.165 Moreover, every child is entitled to
equal access to equal educational opportunities.166 This includes "all children, no
matter what their race, socio-economic status, marital status, or form of
handicap."167

The second fundamental value of public education is that it is a responsibility of
state government.168 Private persons may not interfere with the provision of
government services.169 Thus, absent explicit authorization by the legislature,

                                                
164Kern Alexander and M.David Alexander, The Law of Schools, Students and Teachers, ¤ 3.31, at 53
(1984).
165Goss v. Lopez, 419 U.S. 565, 95 S. Ct. 729, 42 L.Ed. 2d 725 (1975).
166Brown v. Board of Ed., 347 U.S. 483, 74 S. Ct. 686, 98 L.Ed. 873 (1954).

Courts were most reluctant to interfere with decisionmaking (by a school board) when deciding the early
cases brought by parents who challenged board admission prerogatives.  Beginning in the mid-1950's
however, a move to secure equal educational opportunities for "all children" had its beginning in Brown v.
Board of Education.  Decided by the United States Supreme Court, Brown established the principle of
extending equal educational opportunities to all children of school age as a matter of constitutional
entitlement.  Education, said the Court, "where the state has undertaken to provide it, is a right which
must be made available to all on equal terms."

H.C. Hudgins, Jr. and Richard S. Vacca, Law and Education: Contemporary Issues and Court Decisions
(3d. ed.) ¤ 9.3, at 275 (1991) (quoting Brown at 347 U.S. 691).
167H.C. Hudgins, Jr. and Richard S. Vacca, Law and Education: Contemporary Issues and Court
Decisions  (3d. ed.) ¤ 9.3, at 277 (1991)
168The silence of the Federal Constitution, coupled with the language of the tenth amendment ("powers not
delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people"), bestowed upon state government the legal responsibility for the
establishment of public school systems.  Thus, as the nation grew, and our population increased,
individual states assumed complete authority to provide public education for their children, only restricted
in action by the provisions of the United States constitution and by subsequent actions of that state's
legislaure.

H.C. Hudgins, Jr. and Richard S. Vacca, Law and Education: Contemporary Issues and Court Decisions
(3d. ed.) ¤ 1.5, at 17 (1991).
169In the American system, sovereignty is inherent in the people.  They can delegate it to a government
which they create and operate by law.  They can give to that government the power and authority to
perform certain duties and furnish certain services.  The government is so created and empowered to employ
people to carry on its task.  Those people are agents of the government.  They exercise some part of the
sovereignty entrusted to it.  They occupy a status entirely different from those who carry on a private
enterprise.  They serve the public welfare and not a private purpose.  To say that they can strike is the
equivalent of saying that they can deny the authority of government and contravene the public welfare.  The
answer to (the) question (of whether the teachers may strike) is "No."
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public school teachers may not strike.170 If public school teachers may not strike
because public education is a government function, public school teachers are
public employees and entitled to the same rights as other public employees.
Among those rights are the treatment of their positions as entitlements. They
cannot be denied absent due process171 and any rights they are granted under
state laws regulating public employment, including statutes governing collective
bargaining in public education.172 The third fundamental value is that public
schools may not teach religion.173

Once the values of public education are separated from the means of public
education, it should become apparent that it may be possible to create new
institutions of public schooling that are consistent with those values and the
objective of charter school autonomy. The traditional system of public schools is
not necessarily the only legitimate means of organization. No autonomy should
be granted to individual charter schools that undermines the three basic values
of public education discussed above; as long as the autonomy granted does not
impinge on the values of public education, it should not be barred.

The charter school statutes examined in this report generally support the notion
that charter schools are public schools promoting the values of public education.
Nevertheless, the goal of autonomy occasionally is in tension with those values.
The tensions are most apparent in statutory provisions restricting the affiliation
of charter schools with private schools and for-profit institutions, and provisions
regarding student admissions policies, labor relations, and teacher certification.

Private School and For-Profit Affiliation

                                                

Norwalk Teachers' Ass'n v. Bd. of Educ., 138 Conn. 269, 83 A.2d 482 (Conn. 1951), cited in Kern
Alexander, American Public School Law, 697 (West 1985).
170Norwalk Teachers' Ass'n v. Bd. of Educ., 138 Conn. 269, 83 A.2d 482 (1951).  See generally,
Hortonville Joint School Dist. No. 1 v. Hortonville Ed. Ass'n, 426 U.S. 482, 96 S. Ct. 2308, 49 L. Ed.
2d 1 (1976) (upholding dismissal of public school teachers engaged in impremissible strike).
Some twelve states provide teachers with a limited right to strike.  Marc Dean Millot, Negotiating the
New American School: State Law on the Scope of Bargaining in Public Education,  Santa Monica, Calif.:
RAND, MR-387-NASDC (forthcoming), at 24.
171See generally, Board of Regents v. Roth, 408  U.S. 564, 92 S.Ct. 2701, 33 L.Ed 2d 548 (1972); Perry
v. Sinderman, 408 U.S. 593, 92 S.Ct. 2694, 33 L.Ed. 2d 570 (1972).
172See generally, Marc Dean Millot, Negotiating the New American School: State Law on the Scope of
Bargaining in Public Education,  Santa Monica, Calif.:  RAND, MR-387-NASDC (forthcoming).
173Illinios ex rel. McCollum v. Board of Educ. of School Dist. No. 71, 333 U.S. 203, 68 S.Ct. 461, 92
L.Ed. 649 (1948).
See also, H.C. Hudgins, Jr. and Richard S. Vacca, Law and Education: Contemporary Issues and Court
Decisions  (3d. ed.) ¤ 12.3 (1991).
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Charter school advocates generally see no necessary contradiction between
public education and private or for-profit charter schools.174 Nevertheless, few
states allow existing private schools to become charter schools or charter
schools to be run on a for-profit basis.

Private education is often associated with elitism and privilege, and there is a
concern that charter school students will receive special benefits at the expense
of students remaining in traditional public schools run by the school district.
Opponents to charter schools in teachers unions and school agencies have
played to these fears.175 Objections to a decision to allow a private Montessori
school in Minnesota to become that state's second charter school were based, in
part, on the charge that public funds were being used to bail out a private
entity.176

If the private school seeking charter status must adhere to the same requirements
as any other charter school (and particularly to the prohibition against
discrimination in admissions and to the requirement to meet student performance
standards set out in the contract), and receives no more from the state than any
other charter school in the way of payment for each student, the arguments
against private charter schools have little merit. If all students are eligible to
attend and the possibility of over-enrollment is dealt with by means of an
admissions lottery, special privileges may go to the school's students, but elitism
is not the obvious result. Indeed, by seeking charter status, a well-endowed
school would benefit a student body more broadly representative of the public
than it would as a non-charter private school, by making the school accessible to
a far larger pool of students. The elite would actually be disadvantaged.

                                                
174The test of what's public is in the principles on which the activity operates, not in the legal character of
the agent.  A road is a public road because it is commissioned by the public, to serve a public purpose;
paid for by the public and open to the public. Nobody thinks the test is in who built it.

Ted Kolderie, Charter Schools:  The States Begin To Withdraw The 'Exclusive' 2, monograph, September
19, 1993, Center for Policy Studies, 59 West Fourth St., St. Paul, MN 55102.

Although private schools can be brought into a charter school program, it is expected that they meet the
same standards as other public schools seeking charter status and public funding.

 Louann Bierlein and Lori Mullholland, Charter School Update:  Extension of a Viable Reform Initiative
5, Morrison Institute for Public Policy, School of Public Affairs, Tempe, Ariz.:  Arizona State University,
October 1993.
175Mary Amsler and Lori Mullholland, Charter Schools 4, Far West Laboratory, Policy Briefs No. 19,
San Fransisco , CA  94107. ("Union officials state their main objection to charter schools is the idea of
public money going to what they believe are private schools.Ó)
176Laurel Shaper Walters, "Charter Schools Offer Another Choice," Christian Science Monitor, June 8,
1993, at 11.
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Public schools are not profit-making institutions and there appears to be a
general concern that if charter schools are allowed to make a profit, the students
will be short-changed or the public will be paying more than it should. This fear
appears unfounded. So long as the school is meeting its contractual obligations
(again particularly in the areas of admissions and student performance) and
receives the same amount of funding per pupil as any other public school, it is
difficult to describe precisely how students or the public would be short-
changed.177 If students feel disadvantaged in the way of basic education or
support services provided by the school seeking to extract a profit, they are free
to attend another school. Because school funding follows the student, the
ineffective or even the unpopular school will be put out of business. Rather than
harming the students, the profit motive arguably creates strong incentives to
provide students with a solid education under enjoyable conditions. And if a
charter school is able to meet its contractual obligations, while providing an
educational environment students enjoy, at roughly the per pupil cost of
educating a student at a school run by the local school district, it is hard to see
how the public is ill-served. Indeed, efficient, effective, enjoyable charter schools
run on a for-profit basis should tend to hold overall education costs down as
traditional public schools are forced to follow suit in order to stay competitive.
To the extent they exist, "excessive profits" could be dealt with by periodically
amending the charter school statute's provisions regarding funding formulae.

Admissions Policy

A distinguishing feature of public schooling is open admissions. Students may
not be denied admission on the basis of race, ethnicity, or religion. Most state
constitutions assure that any child who lives within the state is entitled to attend
a public school. There appears to be general acceptance of the notion that
special public schools will be created to provide educational opportunities for
students with extreme physical, socio-economic, or emotional disadvantages, as
well as for students particularly gifted in such subjects as math, science, and the
arts. There even appears to be public acceptance of the possibility that
educating these special students will be more expensive than educating the
mainstream. However, the public expectation also appears to be that these are
exceptions to the more general principles that the overwhelming majority of

                                                
177One of the strongest arguments for nonprofit institutions occurs in situations where the purchaser of
goods or services is no position to determine the quality of the thing purchased.  Because nonprofit
institutions are prohibited from distributing the surplus of revenues over expenses to those who control the
institution, the purchaser may have some faith that the nonprofit producer of that good or service has no
incentive to produce a lower quality product in order to increase his own income.  Once the quality of a
good or service can be determined (with student and school performance standards, for example) this
rationale for relying on nonprofit producers disappears. See generally, Henry B. Hansmann, "The Role of
Nonprofit Enterprise", 89 Yale L. J. 835, (1980).
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public schools are intended for the mainstream student, that attendance at these
schools will be open to all students, and that (at least within any given district)
regardless of the school, students will receive an education of comparable value.  

These expectations have often been translated into two kinds of statutory
provisions in charter school legislation that undermine the value of autonomy.
The first incorporates a bias in favor of the establishment of special charter
schools for "at risk" students. The second is a tendency not to allow charter
schools to limit admissions on any basis, for example, on the basis of academic
achievement or affinity with a schools particular approach to education.

The bias towards proposals aimed at at-risk students. The bias in favor of
special schools for disadvantaged or at-risk students undermines the autonomy
objective because it tends to reduce the opportunities for schools aimed at
mainstream students. Most statutes allow for only a limited number of charter
schools in the state. Many limit the number allowed in any district. And some
allow the district to "reasonably limit" the number themselves. Setting up a
charter school for at-risk students, and justifying that decision on the basis of a
statutory preference for schools serving disadvantaged students, may
effectively nullify a proposal to establish a mainstream charter school in the
district.178 The value of autonomous schools is undermined and the concept of
charter schools is marginalized when the charter option is effectively limited to
schools for the disadvantaged. Given that school districts and teachers unions
already have few objections to special schools or programs for the
disadvantaged, there is little reason to tilt the charter school statutes in favor of
such programs to the detriment of mainstream options.179 The legislative bias in
favor of charter schools for the disadvantaged should be dropped.

The bias against restrictions on admissions to charter schools. A
distinguishing feature of public schooling is open admissions. The public
expects that: aside from a few exceptional schools for the gifted or the
disadvantaged, public schools are for the mainstream student; attendance at
these schools will be open to all students; and regardless of the school (at least

                                                
178Minnesota is one state with a statutory bias towards schools serving at-risk students.  Ted Kolderie
explained the result to a reporter:
What we're seeing so far is that school boards would rather not bring in new and innovative programs,"
Kolderie says. "proposed schools that would take mainline regular kids are the ones that seem to get the
maximum resistance from boards and superintendents."

Laurel Shaper Walters, "Charter Schools Offer Another Choice," Christian Science Monitor 11, June 8,
1993.
179On the attitude of teachers unions towards special schools, see Hill and Millot at 8.
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within any given district), students will receive an education of comparable
value.  

These expectations sometimes translate into statutory provisions that prohibit
charter schools from limiting admissions on any basis. Many statutes prohibit a
charter school from restricting admissions on the grounds of achievement or
affinity. There seems to be a fear that this will permit wealthy, sophisticated
segments of the public to secede from the school system; leaving "rump" school
districts with the overhead of central bureaucracies and services, the most
problematic students, and inadequate resources.

Of course certain forms of discrimination, such as those based on race or
ethnicity, are unconstitutional. However, restrictions on student admissions are
not per se violations of the values of public education reflected in state and
federal constitutions, which is why traditional public school systems are already
able to establish special schools for gifted students. Moreover, provisions
prohibiting any restriction on admissions can undermine school autonomy. A
charter school proposal built around language, arts, or athletics; group or
interdisciplinary teaching; or a merger of students from different grades into a
single class is designed to succeed with students who are compatible with that
approach. It may not succeed if it cannot exclude students who do not fit the
description. The result of statutory prohibitions on any restrictions in
admissions criteria may be that the schools serving mainstream students are not
easily distinguished from traditional schools operating as part of the district,
because they are forced to educate some mythical "normal" or "typical" student.
In a practical sense, the autonomy of charter schools unable to depart
significantly from the curriculum or organization of traditional schools is limited.

Restrictions on admissions are far more objectionable on the basis of
accountability for student outcomes and a charter school's educational
performance. A charter school's decision to restrict admission on the basis of
academic ability creates an unfair advantage for charter schools, by permitting
them to screen out less capable student that the traditional public school must
accept. It should be no surprise if charter schools with such an admissions
program perform better than their traditional counterparts. This suggests a
distinction between discrimination on the basis of affinity with a particular
program and discrimination on the basis of ability. While open admissions is
desirable to prevent students from being screened out in such a way as to skew a
charter school's performance in comparison with traditional schools, a charter
school should be able to condition continued enrollment on the maintenance of
reasonable affinity standards.
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A different type of provision sometimes found in charter school statutes
incorporates a bias in favor of the approval of charters for schools designed to
admit and serve "at-risk" students. Particularly where the legislation sets a cap
on the number of charter schools, as most statutes do, this bias works to the
detriment of mainstream charter school options. The bias undermines the
autonomy objective because it tends to marginalize the charter school concept.
A basic objective of charter school legislation is to challenge the public school
system's operation of schools for mainstream students. School districts are
already relatively willing to establish special programs that separate
disadvantaged or problem students from the mainstream. In a practical sense, the
autonomy of charter schools is constrained to the extent that the option is
confined to educational programs aimed at students not served by traditional
schools. The bias also suggests an attitude that runs counter to the public
expectation that public schools are generally intended for mainstream students.
By implying that charter schools should be considered special schools,
provisions favoring schools for at-risk students deny educational opportunities
to mainstream students who constitute the principal object of the public school
system. In this respect, the bias undermines the concept of open admissions
which constitutes a basic value of public education. Thus, from the standpoint of
charter school autonomy and the values of public education, provisions
incorporating a bias in favor of the approval of charters for schools designed to
admit and serve "at-risk" students are unwarranted.

Labor Relations

Public Schools and Public Employees. In most state constitutions, state
government is explicitly responsible to provide eligible students with an
education. In the public mind, public schools are public institutions staffed by
public employees. As a general rule in most states, these employees owe the
public certain obligations, such as not engaging in strikes which disrupt the
government's delivery of public services. In return public employees receive
certain assurances from the government; most importantly, the treatment of their
positions as entitlements subject to certain constitutional protections.180 Public
employees, including public school teachers, often have collective bargaining
rights under state statutes governing public sector labor relations. Even where
they do not have such rights, the salaries of public employees are often based
largely on tenure and their positions protected according to seniority. In states
permitting collective bargaining in public education, teachers negotiate with the

                                                
180See generally, Board of Regents v. Roth, 408  U.S. 564, 92 S.Ct. 2701, 33 L.Ed 2d 548 (1972); Perry
v. Sinderman, 408 U.S. 593, 92 S.Ct. 2694, 33 L.Ed. 2d 570 (1972).
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school authorities over matters related to wages, working conditions, and terms
of employment on a district-wide basis.181

Several of these features of public employment present obstacles to the
autonomy of an individual charter school, and particularly the ability of the
school's management to control the school's operation. Schools responsible for
student performance rather than educational inputs; schools whose very
survival depends on producing results rather than following procedure, must be
able to reflect those requirements and incentives in the workplace. Management
needs to be able to employ, advance, remove, and compensate teachers on the
basis of competence rather than seniority. Unique schools residing within the
physical confines of a school district should not be subject to the requirements
of district-wide collective bargaining. Teachers in the school should be free to
negotiate directly with that schools management, as they are in Massachusetts
and Minnesota. In the end, this last point is the most important. Whether they
are treated as public employees working in the public schools, or as private
employees working for an entity providing public education (open admissions,
no tuition), teachers and charter school managers should be free to negotiate
independently of the local school district.

Teacher Certification.  To charter school advocates, teacher certification
requirements represent precisely the kind of regulation charter school legislation
is expected to avoid. To those interested primarily in student outcomes,
certification requirements epitomize the current school system's focus on inputs.
A school whose students perform according to contractual standards ought not
to be questioned about the educational qualifications of its teachers.182 A school
whose students fall below those standards should lose its charter.

On the other hand, the public officials who are responsible for approving charter
school applications have a right to take into account the educational credentials
or potential of the teaching staff proposed by the applicant. Teacher certification
is certainly a legitimate consideration. An approving authority could reasonably
decide not to approve a charter because the proposed staff included too many
uncertified or otherwise untested teachers, making it unlikely (in the view of the
authority) that the school's educational program would succeed.

                                                
181See generally, Marc Dean Millot, Negotiating the New American School: State Law on the Scope of
Bargaining in Public Education, Santa Monica, Calif.:  RAND, MR-387-NASDC, (forthcoming).
182See generally, Marshall and Tucker, at 159-60  ("The only thing that matters is what teachers actually
know and can do".)
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CONCLUSION

In the end, each provision of a proposed charter school statute should be
examined in terms of the balance among the charter school concept's core values
of autonomy and accountability, and the more fundamental values of public
education. In an ideal world, no provision to promote school autonomy should
be allowed to undermine accountability for results. However, given the lack of
valid and reliable measures of student performance, this balance will be hard to
determine and must rely on essentially subjective judgments. Similarly, the
provisions of charter school statutes should grant no autonomy to individual
charter schools that undermines the core values of public education. As long as
the autonomy granted does not impinge on the values of public education, it
should not be barred.
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V .  T O W A R D S  A  M O D E L  C H A R T E R 
S C H O O L  S T A T U T E 

This section describes a model charter school statute. The basic assumption
guiding its design is the need to balance the goals of autonomy and
accountability while maintaining the core values of public education in primary
and secondary schools. This section draws on what the comparative analysis in
Sections 3 and 4 suggests is best in the existing charter school statutes, and on
the efforts to mitigate the tensions between autonomy and accountability, and
between autonomy and the values of public education contained in Section 5.

The model statute consists of five parts covering:

¥ the legislature's intent in passing the statute;

¥ the scope of a charter school's legal autonomy;

¥ the process of approving a charter school;

¥ the monitoring and oversight of charter school operations;

¥ the process of revoking a school's charter.

Each part contains a series of sections covering important aspects of a charter
schools existence; each section contains detailed provisions. The statute is
accompanied by a running commentary on the intent, scope, and meaning of
each provision and its relation to other provisions in the statute. The
commentary also notes the relationship of the model statute's provisions to
existing charter school legislation. Where there is more than one way to meet the
objectives of the statute, or where there is no obvious way to meet its objectives,
optional provisions are described. Such provisions are enclosed by brackets and
covered in the explanatory text.

The model statute does not take into account the unique characteristics of the
legal framework of public education in every state. Those using this draft as a
basis for their own legislation should not neglect a careful analysis of their own
state constitution and state code to identify potential conflicts.
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LEGISLATIVE INTENT

The objective of this part of the model statute is to express the legislature's
intentions in four key areas: the scope of the basic bargain of autonomy for
accountability; the statute's beneficiaries and potential organizers; and the
innovative nature of the charter school program.

Autonomy for Accountability

The purpose of this legislation is to offer members of the community a
charter to organize and run independent public schools, free of most
state and district rules and regulations governing public education,
as long as they meet the requirements of this act, and particularly the
obligation to meet measurable standards of student performance.
Schools established under this legislation shall be known as charter
schools.

This section reflects the basic bargain of autonomy for accountability proposed
by charter school advocates and offered in several statutes. It is a "strong"
version of the bargain, placing equal emphasis on an individual school's
independence from state and district control, and on the school's performance
responsibilities, especially for student outcomes. It indicates that what potential
school organizers are being offered is a "charter" of indefinite duration,
something like that implied by Michigan's legislation, rather than the renewable
contract authorized in most charter school statutes. This section also explicitly
recognizes an intent to create "public" schools, implying an objective to maintain
the values of public education. Finally, this section notes an intent not to limit
potential charter school organizers to particular groups; subject to the
requirements of the act, the entire "community" is the source.

Beneficiaries

This legislation is intended to provide parents and students with
improved measures of school performance and greater opportunities
in choosing public schools within [and outside] their school
districts, and to provide for a well-educated community.

Unlike several of the statutes examined in this report, teachers are not singled out
as beneficiaries of the model statute. Teachers can benefit as school operators or
members of an applicant group. Nevertheless, as explained in this section, the
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fundamental objective of the model statute, is to improve educational
opportunities for students by increasing the number and types of public schools
they may attend in their school district or state, and improving their ability to
make choices based on school performance. In the final analysis, the community
benefits from a better-educated citizenry.

The bracketed term would be consistent with a statute that extends potential
eligibility to any charter school to any student in the state. Without the
bracketed term, the section extends the charter school option only to students
within the district where the charter school is located.

Potential Charter School Organizers

This legislation is intended to encourage any person or
[nonsectarian] entity that can meet the requirements of this statute to
form a charter school.

This section makes clear that any member of the communityÑindividual,
association, or corporationÑis eligible to apply for a charter. This does not rule
out sectarian institutions from applying to form charter schools individually or as
part of a team, but as the section below on restrictions indicates, such a charter
school cannot base admissions, the educational program, hiring or any other
operational practice on religious principles or practices. Adoption of the
bracketed term would prohibit any affiliation with a sectarian institution, on the
theory that a demarcation between sectarian affiliation and sectarian practice is
unrealistic or impossible to determine and police.

Innovation not Experiment

The purpose of this legislation is to create an alternative to public
schools operated by school districts and improve public education
overall, by establishing a system of independent charter schools
throughout the state.

There shall be no limit to the number of charter schools that may be
established in the state.

This section embodies the concept of independent charter schools as a public
school alternative to the system of centrally-managed district schools. The
legislation is not an experiment; it is intended to be institutionalized as a
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permanent innovation. Moreover, the creation of an alternative system of public
schools is intended to increase competition among public schools.183 No limit is
placed on the number of charter schools that may be formed; one objective of the
statute is to foster a real competition with the system of district-run schools in
the provision of public education services. The legislation opens the possibility
that district-run schools, and hence school district bureaucracies, could be put
out of business, creating real incentives to improve the traditional system. The
intended effect of this competition is to improve the general level of public
education throughout the state.

LEGAL AUTONOMY

This part of the model statute establishes the scope of a charter school's
independence, which is broad and in keeping with the legislative intent of a
strong basic bargain. The full scope of autonomy is defined by the school's legal
status; its powers and exemptions from state and district rules and regulations;
statutory restrictions on the use of those powers and the extent of exemptions;
the nature of labor relations at the school and the school's self-government; the
school's responsibility for displaced students and teachers, and for student
transportation; the means and process of school financing; and the assistance
given by the state to potential charter school applicants.

Legal Status

A charter school is a public school including one or more of grades K
through 12, managed by a board of directors, which operates
independently of any school board, under a charter of indefinite
duration granted by an approving authority subject to this
legislation.

For the most part, this definition of a charter school's legal status incorporates
the essential elements of autonomy favored by charter school advocates,
generally endorsed in those statutes which offer the strong bargain. It first makes
clear that charter schools are part of the public school system covering grades K
through 12. It establishes that these schools are run by boards of directors which
act independently of school districts. Echoing the basic bargain expressed in the
sections under legislative intent, but going beyond most of the current charter

                                                
183 See generally, Marcella R. Dianda and Ronald G. Corwin, An Early Look at Charter Schools in
California (Southwest Regional Laboratory, April 1993), at 4-6.
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school statutes, the definition further establishes that the schools are granted a
charter of indefinite duration under the terms of the model statute, rather than a
contract for years with the possibility of renewal.

A charter school shall be organized and managed under the state's
business corporations, cooperative, or non-profit corporations
statutes.

This section provides clear guidance on the forms of organization a charter
school can adopt under the statute. It is intended to mitigate problems applicants
may have in determining their form of self-government, and to help clarify the
rights, powers, and authorities of the school and its managers and employees.
The requirement that charter schools adopt statutory forms of organization
allows charter school organizers to focus their creative energies on their
educational program. It also enables approving authorities to draw on sources of
knowledge in what are essentially problems of private internal governance that
exist elsewhere in state government, and emphasizes their true area of
expertiseÑeducation policy.

Schools may be organized as corporations or cooperatives which allow for the
distribution of any profits, or as non-profit corporations which do not. State law
on these forms of organization is generally well-developed, providing substantial
guidance to approving authorities, school organizers, managers, employees and
third parties dealing with the school. Each organizational form offers advantages
and disadvantages to charter school organizers. For example, as a general rule,
charter schools organized as business corporations can distribute as dividends
to their stockholders the cash surplus remaining after expenses are deducted
from revenues obtained from state per pupil payments to the school. (This
provides a powerful incentive to improve the efficiency of charter school
operations.) However, the charter school's profit will be subject to taxation at the
corporate and stockholder levels, and the school cannot receive the tax-
deductible gifts available to a non-profit corporation. The profits distributed to
the members of a charter school organized as a cooperative will only be taxed at
the member level, but the entity cannot accept tax-deductible gifts. Nonprofit
educational corporations may accept tax-deductible contributions, but cannot
distribute any cash surplus to members of the organization. By providing the
option of taking any one of these three forms, the model statute allows charter
school applicants to adopt one best suited to their particular needs.

It is important to note that this section is intended to deal solely with the
organization and taxation of the school. It is not intended to establish the
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school's the schools legal status for other purposes. The school's complete legal
personality is the sum of all the provisions contained in the model act.

The board of directors of a charter school shall be deemed public
agents authorized by the state to control the charter school.

This provision establishes that through the charter a board of directors of a
charter school has been delegated responsibility to run the school as a public
school and the members are public agents for that purpose. Unless otherwise
directed by statute, members of the board of directors will be subject to the
obligations and protections of state law governing public agents while acting in
their public capacity:

A charter school shall be considered a public school district for all
purposes not otherwise described in this statute.

A charter school may sue or be sued to the same extent and on the
same conditions as any other public school district.

These sections put the individual charter school in the same position as a school
district, the basic unit of the state public school system for purposes not
otherwise specified in the act. This may minimize the need to change other
aspects of state law to account explicitly for the advent of charter schools. It also
fosters direct competition between the centrally-managed district schools and
the independently-operated charter schools on a relatively level playing field;
they have the same responsibilities to the state, and are offered the same
opportunities and support.

Powers

Consistent with the provisions of its articles of incorporation, bylaws
or membership agreement, a charter school shall have the power to:

¥ manage the implementation of its approved educational
program;

¥ determine its own budget and operating procedures;

¥ acquire and convey interests in real property;

¥ receive and disburse funds for school purposes;
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¥ incur debt;

¥ accept gifts;

¥ contract with any school district, or any other public or
private [nonsectarian] entity also empowered to enter into
contracts, for any and all real property, equipment, goods,
supplies and services, to include educational instructional
services, except that a school district may not charge a
charter school rent for the use of real property and must
make unused buildings or space in buildings available to a
charter school, and shall bargain in good faith over the cost
of services and maintenance related to such space;

¥ hire, manage, and fire any school employee in accordance
with the terms of this statute;

¥ [-establish reasonable standards for students to continue
enrollment in the charter school.]

This section enumerates the powers of the charter school. The charter school
controls the implementation of the educational program (curriculum and
instructional strategy) contained in its approved charter, and sets its own budget
and procedures. These powers guarantee the school control over decisions
fundamental to its future success. In addition, the school is granted supporting
powers that contribute to independence, such as the right to control its finances,
contract for goods and services, and acquire property rights. By transferring
these supporting powers to the charter school, the section eliminates a means
that a school district might otherwise use to acquire indirect control over charter
school operations.

For the same reason, this section makes clear that an arms length relationship
exists between the charter school and the school district within which the school
is located in any contracting over services that will be supplied by the district.
Combined with the provisions in the section below on school finances,
establishing per pupil payments and specifying that such payments will be
transferred directly to the charter school, the powers granted to the charter
school in this section put it in a position of equality in negotiations with the
district. The school district retains control over its own space, but is obligated
under the statute to make unused space available to the charter school free of
charge. The price and extent of services connected with the space are subject to
good faith bargaining.
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The section contains a bracketed term amending the charter school's right to
contract with private entities. Its adoption would prohibit any contractual
relationship with a sectarian institution, on the theory that a demarcation
between sectarian affiliation and sectarian practice is unrealistic or impossible to
determine and police.

In subsequent sections (see below), the statute offers several alternative labor
relations schemes for charter schools. The provisions of this section make clear
that the charter school is the public employer, whatever the scheme. Subject to
the alternative provisions of the section on labor relations, the charter school has
the sole power to hire, manage, and terminate its employees.

The section contains a bracketed provision concerning continued enrollment. In
keeping with the core values of public education, the section below on
restrictions establishes the general rule that a charter school must admit any
student in the district. There is some question as to whether the values of public
education prohibit charter schools (as an alternative system of public schools for
the mainstream student, rather than another form of exceptional public school for
students gifted in math, science or the arts) from requiring students to maintain
certain academic standards or demonstrate an affinity with the school's particular
focus. Moreover, the possibility that a school could meet its charter obligations
as to student standards by eliminating students who are unable to meet those
standards may undermine the value of accountability. On the other hand, a
performance contract between the school and the student/parent, could provide
a source of motivation at the individual level that would help raise educational
levels overall. The section is bracketed because a resolution of this problem in
favor of the provision should not be essential to the success of charter schools.
The argument of charter school advocates is that, with autonomy, individual
public schools can raise the level of student performance overallÑnot that the
goal of improving student performance requires the charter school to restrict
admissions like a private school.

Exemptions

A charter school is exempt from all provisions of the state code
governing public schools and school districts and all school district
regulations, except as specified in this legislation, although it may
elect to comply with one or more provisions.

This provision establishes a blanket exemption from state and local regulations,
except as explicitly stated elsewhere in the charter school legislation. Charter



- 130

school applicants may choose to be bound by state or local regulations, but read
in combination with the section below on approval criteria, this provision does
not permit an approving authority to condition approval on a charter school's
acceptance of such regulations.

Restrictions

A charter school shall not:

¥ charge tuition;

¥ engage in any sectarian practices in its educational
program, admissions policies, employment policies or
operations;

¥ restrict student admissions, except by age and grade, or by
lottery in the case of over-enrollment, and except that
students attending a school converted to charter status or
siblings of such students [or (for a period of five years)
students residing in the area of that school] shall be given
preference;

¥ in the case of schools converted to charter status, discharge
employees who elect to remain at the school, except for good
cause;

¥ be formed to circumvent a court-ordered desegregation plan.

This section embodies the several of the essential values of public education
reflected in federal and state constitutions. Its provisions constitute the
necessary and sufficient conditions of an American public school. The
provisions also incorporate a recognition of certain political realities if the charter
school concept is to be extended to the conversion of existing schools run by
the school district.

First, public schools do not charge tuition. A free primary and secondary
education is a right embodied in many state constitutions.184 Thus, charter
schools cannot charge tuition.

                                                
184 See, Va. Const. art. VIII, ¤ 1, effective July 1, 1971. (" The General Assembly shall provide for a
system of free public elementary and secondary schools for all children of school age throughout the
Commonwealth....")
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Second, the operations of public schools are not based on religious principles.
Public schools do not teach religion or base admissions, hiring, or day-to-day
operations on religious doctrines. Under the model statute, charter schools are
also prohibited from engaging in religious practices.

Third, public schools generally are open to any resident of an age or grade
appropriate to the school, although places in any given school are rationed. In
the traditional school system, they are rationed by geography (i.e., according to
residence). In the charter school, they are rationed by lottery (in the event of
over-enrollment).

A necessary exception to this rule follows from the conversion to charter status
of a school managed by the district. As provided by the section on approval
criteria, conversion requires approval by super-majorities of teachers and parents
at the school. Conversion is thus a community choice to change "their" school.
It would be inconsistent with this proposition, counterproductive to the goal of
creating a system of charter schools, and politically impractical to require parents
to give up their residential right to a place in their "local" school in return for a
lottery ticket to a place in the converted charter school. Similarly, it is
counterproductive and impractical to expect teachers to vote for conversion if
they can be displaced from their jobs. Therefore, teachers and students of a
converted school and siblings of those students will be allowed to attend if they
so choose. A bracketed optional provision would indefinitely, or for some period
of years, extend that preference to students who live in the area that supplied
students to the school before conversion. The theory supporting this approach
is that as a result of the decision to convert, students have in fact lost the
alternative of attending a local school run by the district in which enrollment is
tied to residence and should be given this preference as compensation.

Finally, the section contains a provision making clear the legislature's intent that
the charter school statute not be used to eviscerate a court decision ordering the
desegregation of a school district. It is not likely that an attempt to bypass such
a court order would pass judicial scrutiny in any event.    

Labor Relations

The employees of a school converted to charter status who chose not
to remain at the charter school shall be given preference in filling
positions in the school district.
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Like the provision in the above section covering restrictions that require a
converted charter school to retain employees who wish to remain at the
converted school, practical political considerations require this provision
assuring the teachers who wish to leave the converted school preferential
treatment in hiring within the school district the converted school has left.
Without such a provision, teachers who might not otherwise stand in the way of
conversion will be forced to oppose it.

The employees of a school converted to charter status shall not be
part of any bargaining unit representing employees of the school
while it was still part of the school district.

The autonomy essential to a charter school requires independence from the
district teacher's union as well as from the school district's board and central
bureaucracy. This provision assures that if the teachers and other employees of
a school converted to charter status choose to be represented by a union (the
provision does not require them to organize) they will become a separate entity,
distinct from any union representing the employees within the district where the
school is located. Any negotiation between the charter school and its employees
will not be subsumed by district-wide negotiations.

The board of directors of a charter school [may hire any person it
deems qualified as a teacher] OR [shall hire only certified teachers]
to instruct students at the school.

One of the most contentious issues in charter school legislation concerns
teacher hiring. Charter school advocates, focused on educational outcomes and
opposed to what they consider an over-emphasis on educational inputs,
generally oppose hiring requirements that restrict school organizers to certified
teachers. In their view, the qualification of teachers in schools that meet the
performance requirements specified in their charter should not be scrutinized.
Schools that do not meet performance requirements ought to be put out of
business. On the other hand, to protect the job security of their members,
teachers' unions are likely to oppose legislation that permits the hiring of non
certified teachers in public schools.

Thus, this provision contains alternative bracketed formulations concerning
teacher certification. In those states with relatively weak teachers' unions, the
charter school statute will permit charter school managers to hire uncertified
personnel for teaching positions. In those states where it is necessary for
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passage of the charter school legislation, the charter schools will have to hire
certified teachers. While the uncertified approach is more in keeping with the
philosophy of charter schools, it is probably not necessary to the success of
such schools, particularly if the state has passed legislation allowing alternative,
nontraditional routes to certification.

Labor relations between the charter school and its employees shall
be governed by state law covering labor relations in the public
sector.

The status of charter school employees is an important issue. The fundamental
reason for requiring charter school employees to be governed by public sector
labor law has to with the fact that charter schools are public schools, and the
government cannot permit public functions to be held hostage to private
demands. In short, public functions cannot be threatened with strikes by
employees unless the legislature permits them. In fact, the general rule is that
public employees are prohibited from striking by state law. In return for entering
into an employment relationship where they do not have the right to strike,
public employees are granted protections unavailable to workers in the private
sector, particularly the treatment of their job as a legal entitlement.

If charter schools are public schools, private interests cannot be allowed to
threaten the provision of the public education function. Charter school
employees cannot be permitted the right to strike. Nor can charter school
managers be allowed to close a school by "locking out" its employees.
Therefore, charter school employees should be treated as public employees and
their relations with charter school managers governed by public sector labor law.  

At their request, teachers employed by any school district in the state,
but not teachers employed by another charter school, shall be
granted a [three] year leave of absence to teach in a charter school.
At the end of that period, they shall be allowed to return to the school
district with the same level of seniority as when they left to take the
leave of absence.

Charter school employees may chose to remain in or be covered by
the state teachers retirement system or the public employees
retirement system.
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Particularly if charter schools must hire certified teachers, it is essential that
charter school applicants have access to the largest possible pool of experienced
certified teachers. Even if they are permitted to hire uncertified personnel to fill
teachers slots, charter school organizers are bound to want experienced certified
teachers as well and perhaps even as the vast majority of their teaching staff. But
charter schools are likely to be perceived as risky ventures by experienced
teachers. Unless they can limit their personal risk in some way, the everyday
responsibilities of family and the need of relatively low-paid teachers to plan for
retirement may keep too many good teachers from joining the charter school
system. What is necessary is a leave of absence long enough for the teacher to
make an informed choice between a career in the independent charter school
system and the system of schools centrally managed by school districts. The
three year period bracketed is an attempt to establish a reasonable period of time
for the teacher to judge the viability of the charter school concept and his or her
suitability to that work-style. The provision is not risk-free--teachers will not be
guaranteed the same position they had when they took their leave of absence,
but it will protect their career seniority

The provision also protects teachers' pensions and retirement pay, allowing them
to be covered by their choice of state or other systems.

No leave of absence is permitted to teachers already employed by a charter
school who wish to move on to another charter school. This is intended to
discourage charter schools from competing for the small pool of teachers already
employed in charter schools and reflects the understanding that an individual
charter school will not have the flexibility of a large school district.

Self-Government

A section addressing a proposed charter school's method of self-government,
contained in many other statutes, is not necessary in the model statute because
this legislation requires the school to be organized under the state's business
corporations, cooperative, or non-profit corporations statutes. Those statutes
and the case law that has grown up around them establish methods and
processes of self-government.

Responsibility for Displaced Students and Teachers

The separate sections in many statutes governing students and teachers
displaced by conversion are not necessary in this model statute because
these issues are covered in the above section on restrictions.
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Responsibility for Student Transportation

The charter school may elect to have the school district where the
charter school is located transport students residing in that district
to and from the charter school on the same basis offered to other
students attending schools operated by the district, or to receive from
the district a payment equal to [the average per student cost of
transportation within the district] and become responsible for the
transportation of those students to and from the charter school. In the
case of students not residing in the district where the charter school
is located, the school district where the student attending the charter
school resides shall be responsible for that student's transportation
to and from the charter school on the same basis as is made available
to students attending schools within that district or shall pay to the
charter school an amount equal to [that district's average per student
cost of transportation in the district].

School districts are often major transportation agencies as well as educational
authorities, with impressive resources for the movement of large numbers of
students over long distances via complex routes. This provision allows the
charter school to take advantage of those capabilities on the same basis as is
offered to any other student in the district, or to assume responsibility for
student transportation and receive a payment from the district equal to the
average per student cost of transportation within the district. The districts of
students who live outside the district where the charter school is located have
the choice of providing transportation to those students or making payment to
the charter school and leaving it with the responsibility.

The formulation of this provision, which leaves the charter school with the
choice in the case of students residing in the district where the school is located
and the district with the choice where the student resides outside the district
where the charter school is located, is deliberate. The purpose of the former is to
promote equity as between charter and district-operated school students in the
area of transportation. It provides a strong incentive for the school district where
the charter school is located not to give the transportation of charter school
students short shrift and thus discourage parents from sending their children to
such schools for reasons of convenience (rather than performance). Charter
schools that are dissatisfied with district transportation can exact a penalty from
the district in the form of a transfer payment to the charter school to cover the
costs of assuming the responsibility for transporting its students, a payment that
may well exceed the district's marginal cost of transporting those students. On
the other hand, it is unlikely that a school district where a particular charter
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school is not located would have many students attending that charter school. If
it can efficiently transport students to the school on the same terms as available
to its students attending the schools within that district, it should be allowed to.
If it decides it cannot do so, it should be able to make a direct payment to the
school.

School Financing

Charter schools shall be eligible for public funds on the same basis
as a school district. Charter schools shall receive such funding
directly.

Charter school finance language requires careful attention. This portion of the
model act must be tailored to the unique circumstances of each state. The final
version of this provision should be developed and vetted by experts in the
state's system of school finance.

The objective of this provision is to place the system of independent charter
schools on an even footing with the system of schools operated by school
districts. The two systems are funded on the basis of the same formula, and
because the charter school receives its funding directly, rather than through the
school district, it is in no way beholden to the district. When read in combination
with the provision on district-charter school negotiations in the section above on
charter school powers, the provision in this section eliminates the situation in the
Colorado statute where the school board negotiates with the charter school
organizers over both the size of the per pupil payment and the cost of services
provided by the district, as well as the terms of the charter.  

[Charter schools shall be eligible for special start-up funds per
(separate section).]

Charter schools must be organized before they can be operated, but payments by
the state are based on attendance. Thus, the normal funding process does not
cover the costs of developing a charter school proposal or getting the school up
and running. This bracketed provision provides a means of meeting these start
up costs. (One source of the funds will be the monies provided in the re-
authorization of the Elementary and Secondary Education Act passed by
Congress and signed into law by President Clinton in October 1994.) It is an
optional provision because at least some of these costs should be met with
private sector financing. A well-organized proposal will contain what is, in effect,
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a business plan covering expected revenues and expenditures. When combined
with the provision in the section on powers permitting a charter school to borrow
money, this should allow a charter school with an approved plan to obtain a loan
for start up costs from a financial institution, with the loan to be repaid out of the
revenues generated by attendance.

This leaves only the costs of developing the charter school proposal. It is not
obvious that the state should subsidize the development of every charter school
proposal with direct cash grants. Some proposals will be made by organizers
expecting to make a profit, in which case the development cost is an investment.
Other proposals may come from unqualified teams, in which case a subsidy
would waste the taxpayer's money. Determining who to subsidize could be an
expensive undertaking by itself. Moreover, the ability to develop a proposal
without state assistance is a legitimate indicator of support for the proposed
charter school. Nevertheless, in certain instances, such as when the parents and
teachers at a district-managed school vote to convert to charter status, legal,
accounting and other services must be procured. This optional provision
provides a means of obtaining these necessary funds, although the process of
obtaining these funds, and the criteria for providing them, and the purposes for
which they can be used is left to a separate statute. It is also conceivable that
technical assistance provided by the state to potential charter school applicants
under the section directly below could obviate the need for a cash subsidy.
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State Assistance

The state [department of education] shall distribute information
announcing the availability of the charter school program,
explaining the powers and responsibilities of a charter school
contained in this statute, and describing the application process to
each school district, town and city government, and public post-
secondary educational institution, and through press releases, to
each major newspaper in the state.

The state [department of education] shall provide technical
assistance to potential charter school applicants.

The state [department of education] shall provide technical and
other forms of assistance to charter schools on the same basis as to
school districts.

This section assures that the charter school alternative will become known to
potential organizers and parents, and some form of technical assistance will be
made available to potential organizers. The first provision gives a state education
agency the responsibility and authority to widely disseminate information about
the program. The second requires a state education agency to assist school
organizers in drawing up their applications. The state department of education
has been bracketed, but conceivably the state board of education or another
agency could be responsible for these functions. It is conceivable that the level
of assistance provided could obviate the need for special start-up funds for
proposal development discussed in the above section on school financing.

The sub-section above on legal status states that "a charter school shall be
considered a school district for all purposes." Therefore, after a school has
received its charter, it is entitled to the same technical assistance that state
agencies make available to school districts.

THE APPROVAL PROCESS

This part balances the values of autonomy and accountability during the period
in which an approving authority must decide whether to grant applicants their
proposed charter. Included in this section are an explanation of the information
contained in a charter school application, the process by which an application
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will be considered, and the criteria approving authorities must apply in making
their decisions.

The Charter School Application

The application is a proposed charter and must include:

¥ the identification and description of the individuals and
entities submitting the application, including their names
and affiliations;

¥ a description of the chosen form of organization, including
the articles of incorporation and by-laws, or the membership
agreement, and a description of the school's decisionmaking
authority and procedures contained in those documents;

¥ a mission statement for the proposed school, consistent with
the description of legislative intent in this legislation;

¥ a description of the school's educational program, including
curriculum and instructional strategies;

This section identifies the information a charter school applicant must provide to
an approving authority, establishing the basis for an important difference
between this model statute and the state legislation examined in this reportÑan
emphasis on objective approval criteria, explained in the following section. This
section contains provisions requiring the applicants to identify and describe
themselves; the form of organization proposed for the school; the proposed
educational program; the performance standards the school is prepared to meet;
the means of assessing school performance; the proposed financial plan for the
school; and proposed plans to meet insurance, student discipline, and health and
safety requirements. This information can serve as the basis of an approving
authority's decision to grant a charter.

¥ [the identification of pupil performance standards, which
must meet or exceed one or more of the (following standards
chosen by the applicant {named standards contained in the
statute}) OR (standards identified by the {state board of
education}), as measured by one or more of the means of
assessing performance established for the selected pupil
performance standards chosen by the applicant;]

OR
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¥ [the description of student performance standards which must
meet or exceed those set by the [state board of education],
and be measured according to the same testing and portfolio
requirements, for students in other public schools;]

With regard to the performance standards applied to individual students
attending the school, the model statute offers two alternative provisions. The
first allows charter school applicants to choose the performance standards they
are prepared to meet from a list in the statute or identified by a state education
authority, and then to choose among alternative means of assessing each
performance standard, again from a list in the statute or identified by a state
education authority. This alternative allows charter school organizers to choose
standards and means of assessment best suited to their educational program,
fostering a broader pool of potential applicants.

This first alternative provision itself contains two alternatives regarding the
identification of standards and means of assessment. One alternative lists them
in the statute, the other leaves the creation of the list to a state education
agency. The advantage of the first approach is that it limits the discretion of state
education authorities and promotes a more rapid implementation of the statute.
The second has the advantage of allowing the standards and means of
assessment to keep up to date with advances in education research. Another
approach would be to combine the two alternatives, incorporating some into the
statute and allowing a state agency to maintain a supplemental list.

The second alternative provision assumes a single set of student performance
standards and means of assessment established by a state education agency
that will apply to every student in the public schools. The charter school
applicant will not choose them, and an approving authority will not negotiate
with the applicant. The single set may discourage certain charter school
applicants with otherwise viable educational programs (as compared against one
of the more diverse set of standards in the first alternative), but it would be easier
to manage. And it is conceivable that a single set of standards and means of
assessment could be formulated in such a way as to cover a broad array of
educational programs.

¥ a description of the plan for evaluating pupil performance
and the procedures for taking corrective action in the event
that pupil performance at the charter school falls below such
standards;




